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About ISAC 

 
The Income Security Advocacy Centre (ISAC) is a specialty legal clinic funded by Legal Aid 
Ontario. ISAC’s mandate is to advance the rights and interests of low-income Ontarians with 
respect to income security and employment. We carry out our mandate through test case 
litigation, policy advocacy, community development and public education. Founded in 2001, we 
are governed by a community Board of Directors representative of all regions of Ontario.  
 
ISAC advocates on behalf of low-wage and precarious workers. This includes workers engaged 
in work that is part-time, casual, temporary or contractual, and usually characterized by insecurity, 
instability, and no access to private insurance benefits. Most of the workers we represent are not 
unionized. Members of equity-seeking groups are overrepresented in low-wage and precarious 
work, including persons who are racialized, Indigenous, living with disabilities, women, and 
migrants.1   

 
  

                                            
1 Sheila Block & Grace-Edward Galabuzi, “Persistent Inequality: Ontario’s Colour-coded Labour Market” (11 
December 2018), online: Canadian Centre for Policy Alternatives 
https://policyalternatives.ca/publications/reports/persistent-inequality. 

http://www.incomesecurity.org/
https://policyalternatives.ca/publications/reports/persistent-inequality
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Key Recommendations on Personal Long-Term Illness Leave Under the ESA 
 
ISAC welcomes the proposal of a 27 week job-protected medical leave, and makes the 
following recommendations:  
 
1. The eligibility requirements for long-term medical leave under the ESA should 

align with the eligibility requirements for EI sickness benefits. In particular, the 

leave should be available to employees who are unable to work for medical 

reasons, including illness, injury or quarantine. The new long-term personal 

illness leave should not be restricted to workers with a critical illness or a serious 

medical condition. 

 
2. The medical certificate required as evidence for the proposed leave should 

mirror the EI sickness benefit medical certificate. Where an employee accesses 

EI sickness benefits, they should be permitted to provide the same medical 

certificate required to access EI sickness benefits in order to access the 

proposed leave. This streamlines the process and reduces administrative burdens 

on healthcare providers. To protect workers’ privacy, it is important that workers not 

be required to disclose a diagnosis or details of their illness or injury to their employer. 

  
3. The list of health care providers who can complete the medical certificate 

should expand to mirror the list applicable to EI sickness benefits. This list 

includes: medical doctor, chiropractor, podiatrist, optometrist, psychologist, dentist, 

midwife, nurse practitioner, registered nurse (in isolated areas when a doctor is 

unavailable). They must practise in Canada or the United States and the illness they 

are treating must be in their field. 

 
4. The length of service required to qualify for the new leave should be no more 

than two consecutive weeks. This approach would be consistent with the length of 

service required to qualify for three days of unpaid sick leave under the ESA. 

 
5. Ontario must reinstate 10 Personal Emergency Leave days in the ESA with 7 

days of paid sick leave. Ontario should also provide for an additional 14 days of paid 

sick leave during declared pandemics. 
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Question 1:  

Does your employer provide a long-term sick leave? If yes: (a) how many days 

are provided? and (b) what are the eligibility reasons? 
 

Answer:  

Low-wage and precarious workers have limited access to job-protected sick 

leave in Ontario. They are more likely to need a medical leave and yet less likely 

to have access to it. A 27-week job-protected medical leave would have 

significant benefits for workers.  
 
(a) ISAC supports the proposal of a 27-week job-protected unpaid medical leave to 

mirror the recent extension of EI sickness benefits.  

 
Low-wage and precarious workers as well as workers with disabilities often have limited 
access to job-protected sick leave in Ontario. They are least likely to have access to paid 
sick days or employer health benefits.2  At the same time, these workers are more likely 
to report poorer general health compared to workers in higher income groups, and are 
more likely to be racialized people, immigrants, and women.3 People with disabilities have 
higher rates of unemployment than people without disabilities and are more likely to be 
engaged in precarious employment.4 Depending on the nature of their disability, a person 
with a disability may be more likely to require a personal illness leave.  
 
As a result, the government’s proposal of up to 27 weeks of unpaid job-protected leave 
for long-term illness would fill a significant gap for Ontario’s most vulnerable workers. 
Currently, there is a mismatch between job-protected time off and income support for 
employees who are unable to work for medical reasons. Employees in Ontario can access 
three unpaid job-protected sick days under the Employment Standards Act, 2000 
(“ESA”). For longer sick leaves, workers can apply for income support through EI 
sickness benefits, but there is a waiting period of one week before EI sickness benefits 
begin.  
 
The one week waiting period to access EI benefits means that employees in Ontario who 
require a leave longer than three days will have lost their job protection before they can 

                                            
2 Armine Yalnizyan, “After CERB: Paid Sick Leave Provisions in Canada” (17 June 2020), online: Atkinson 
Foundation   https://atkinsonfoundation.ca/atkinson-fellows/posts/after-cerb-paid-sick-leave-provisions-in-canada/; S 
Barnes, “Low Wages, No Benefits” (2015), online: Wellesley Institute 
https://www.wellesleyinstitute.com/publications/low-wages-no-benefits/#:~:text=Onethird% 
20of%20workers%20in%20Ontario%20do%20not%20receive,resources%20can%20increase%20the%20risk%20for
%20poor%20health>.  
3 Poverty and Employment Precarity in Southern Ontario (PEPSO) “Getting left behind: who gained and who didn’t in 
an improving labour market” (2018) online: https://pepso.ca/documents/pepso-glb-final-lores_2018-06-18_r4-for-
website.pdf, p 7. 
4 Decent Work and Health Network, “Before It’s Too Late: how to close the paid sick days gap during COVID-19 and 
beyond” (2020), online: https://nccdh.ca/resources/entry/before-its-too-late-how-to-close-the-paid-sick-days-gap-
during-covid-19-and-beyond, p. 6; Katie Raso, “Disability and the Job Churn” (1 July 2018) online: Centre for Policy 
Alternatives https://policyalternatives.ca/publications/monitor/disability-and-job-churn. 

https://atkinsonfoundation.ca/atkinson-fellows/posts/after-cerb-paid-sick-leave-provisions-in-canada/
https://atkinsonfoundation.ca/atkinson-fellows/posts/after-cerb-paid-sick-leave-provisions-in-canada/
file://///avon.lao.clc/isac$/Legal&Projects/Gov't%20strategy%20and%20submissions/Provincial%20Submissions/Job%20Protected%20Leave%20for%20Critical%20Illnesses%20Consultation%20(2024)/Barnes,%20“Low%20Wages,%20No%20Benefits”%20(2015),%20online:%20Wellesley%20Institute%20https:/www.wellesleyinstitute.com/publications/low-wages-no-benefits/
file://///avon.lao.clc/isac$/Legal&Projects/Gov't%20strategy%20and%20submissions/Provincial%20Submissions/Job%20Protected%20Leave%20for%20Critical%20Illnesses%20Consultation%20(2024)/Barnes,%20“Low%20Wages,%20No%20Benefits”%20(2015),%20online:%20Wellesley%20Institute%20https:/www.wellesleyinstitute.com/publications/low-wages-no-benefits/
file://///avon.lao.clc/isac$/Legal&Projects/Gov't%20strategy%20and%20submissions/Provincial%20Submissions/Job%20Protected%20Leave%20for%20Critical%20Illnesses%20Consultation%20(2024)/Barnes,%20“Low%20Wages,%20No%20Benefits”%20(2015),%20online:%20Wellesley%20Institute%20https:/www.wellesleyinstitute.com/publications/low-wages-no-benefits/
file://///avon.lao.clc/isac$/Legal&Projects/Gov't%20strategy%20and%20submissions/Provincial%20Submissions/Job%20Protected%20Leave%20for%20Critical%20Illnesses%20Consultation%20(2024)/Barnes,%20“Low%20Wages,%20No%20Benefits”%20(2015),%20online:%20Wellesley%20Institute%20https:/www.wellesleyinstitute.com/publications/low-wages-no-benefits/
https://pepso.ca/documents/pepso-glb-final-lores_2018-06-18_r4-for-website.pdf
https://pepso.ca/documents/pepso-glb-final-lores_2018-06-18_r4-for-website.pdf
https://nccdh.ca/resources/entry/before-its-too-late-how-to-close-the-paid-sick-days-gap-during-covid-19-and-beyond
https://nccdh.ca/resources/entry/before-its-too-late-how-to-close-the-paid-sick-days-gap-during-covid-19-and-beyond
https://policyalternatives.ca/publications/monitor/disability-and-job-churn
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collect EI sickness benefits. As a result, they could face job loss and the ensuing serious 
financial repercussions for taking sick leave.5  
 
The proposed long-term medical leave would mitigate these risks and offer significant 
benefits to workers. It would help ensure they can take medical leave and access EI 
benefits without the stress and fear of job loss. It would also bring Ontario into alignment 
with federally regulated employees who currently benefit from a job-protected leave of up 
to 27 weeks for illness or injury, and employees in Quebec who can take a job-protected 
leave of up to 26 weeks for sickness, accident and other reasons.6  
 
(b) Ontario should also implement paid sick days under the ESA 

 
In addition to establishing the new unpaid job-protected medical leave, we urge Ontario 
to reinstate 10 Personal Emergency Leave days in the ESA with 7 days of paid sick leave. 
Ontario should also provide for an additional 14 days of paid sick leave during declared 
pandemics. 
 
Paid sick leave for workers has significant benefits. In the longer term, paid sick leave will 
lower costs to the province’s health care and economy, protect workers and increase 
workplace productivity. It would also bring Ontario in line with other jurisdictions in 
Canada: since December 1, 2022, federally regulated workers in Canada have been 
entitled to 10 paid medical leave days.7 Meanwhile, in British Columbia, employees can 
take up to five paid days and three unpaid days of job-protected leave for illness or injury. 
 
A study on paid sick leave for the World Health Organization has noted that “the absence 
of paid sick days forces ill workers to decide between caring for their health or losing jobs. 
The absence or gaps of paid sick leave leads to important costs for the economy and 
avoidable expenditure within health care systems.”8 
 
Numerous studies have shown that when workers have access to paid sick days, they 
and their co-workers are more productive and put less of a burden on public health 
resources.9 As Dr. Jesse McLaren and Dr. Kate Hayman have argued, “We can either 
pay for sick days, or pay for it with sick workers, sick coworkers, sick clients, and more 
overcrowded hospitals.”10 
 
  

                                            
5 Eric Tucker & Leah F. Vosko, “Designing Paid and Protected Employment Leaves for Short-Term Sickness and 
Caregiving” (2021), online: Institute for Research on Public Policy Insight  
<https://irpp.org/wp-content/uploads/2021/10/Designing-Paid-and-Protected-Employment-Leaves-for-Short-Term-
Sickness-and-Caregiving.pdf> at 6. 
6 Canada Labour Code, RSC 1985, c L-2, s. 239; Act respecting labour standards, CQLR c N-1.1, s. 79.1. 
7 Canada Labour Code, RSC 1985, c L-2, s. 239. 
8 Xenia Scheil-Adlung & Lydia Sandner (2010), “The Case for Paid Sick Leave - World Health Report Background 
Paper” at p.9. 
9 Mark Daku & Jody Heymann (2014), “Ensuring equitable access to sick leave” (2016) 186(13) Canadian Medical 
Association Journal 975; Soumitra Bhuyan et al. “Paid sick leave is associated with fewer ED visits among US private 
sector working adults” (2016) 34(5) American Journal of Emergency Medicine 784. 
10 Kate Hayman and Jesse McLaren (18 Aug 2018), “Wage hike, paid sick days part of hallway medicine cure,” 
online: Toronto Star https://www.thestar.com/opinion/contributors/wage-hike-paid-sick-days-part-of-hallway-medicine-
cure/article_20edd0a8-5211-577b-b7f2-934949060ba5.html.  

https://irpp.org/wp-content/uploads/2021/10/Designing-Paid-and-Protected-Employment-Leaves-for-Short-Term-Sickness-and-Caregiving.pdf
https://irpp.org/wp-content/uploads/2021/10/Designing-Paid-and-Protected-Employment-Leaves-for-Short-Term-Sickness-and-Caregiving.pdf
https://www.thestar.com/opinion/contributors/wage-hike-paid-sick-days-part-of-hallway-medicine-cure/article_20edd0a8-5211-577b-b7f2-934949060ba5.html
https://www.thestar.com/opinion/contributors/wage-hike-paid-sick-days-part-of-hallway-medicine-cure/article_20edd0a8-5211-577b-b7f2-934949060ba5.html
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Question 2:  

Have you ever needed to be absent from work due to a critical illness or serious 

medical condition as defined above? If yes, how long were you absent for and 

did you return to work with the same employer? Did you experience any barriers 

to taking an absence or returning to work after you had recovered? 

 

Answer:  

Low-wage and precarious workers face significant barriers to taking a medical 

leave and returning to work after it. However, a job-protected long-term medical 

leave under the ESA would benefit these workers, as well as employers and 

Ontario’s economy and healthcare system. 
 
ISAC supports the creation of an unpaid long-term job-protected medical leave. The 
proposed job-protected leave would align the ESA with other Ontario laws and would 
have both health and economic benefits for people in Ontario. 
 
(a) Barriers to taking an absence or returning to work 

 
As discussed above, low-wage and precarious workers face barriers to taking medical 
leave, including a lack of paid sick days. Most do not have private disability insurance 
such as short-term and long-term disability benefits.11 These workers must therefore ask 
their employer to agree to medical leave. In our experience, many vulnerable workers will 
not because they are afraid they will get in trouble, face reprisals, and/or be fired if they 
ask or if they go on leave. 
 
At present, Ontario’s Human Rights Code offers some protections to workers - at least in 
theory. The Code requires employers to accommodate a worker’s disability-related needs 
up to the point of undue hardship. This can include permitting a worker with a disability to 
take an unpaid leave of absence and facilitating their return to work, which could require 
additional accommodations. The Code also requires employers to keep a worker's job 
available so that the worker can return to it when their disability improves to the point 
where they are able to perform the essential duties of their job.12  
 
However, despite these protections, workers can face numerous challenges in accessing 
a disability-related leave under the Code. For example: 
 

● The right to accommodation (including a disability-related leave) can be difficult to 

enforce and is often illusory.13 Many employers do not comply with their obligations 

                                            
11 In 2018, only 48% of Canadians had disability coverage through workplace benefits: RBC Insurance, “Fewer 
Canadians have disability coverage through workplace benefits, leaving them more at risk”  (24 April 2018), online: 
https://www.rbc.com/newsroom/news/article.html?article=123674  
12 Carter v. Chrysler Canada Inc., 2014 HRTO 845 (CanLII) at para 145; Ontario Human Rights Commission, “Policy 
on Ableism and Discrimination Based on Disability” (2016), online: https://www.ohrc.on.ca/en/policy-ableism-and-
discrimination-based-disability/8-duty-accommodate#_edn178.  
13 See e.g. Tombs v. 1303939 Ontario Ltd. (c.o.b. Holiday Inn Express), 2015 HRTO 842 (CanLII) at paras 94-98, 
103. 

https://www.rbc.com/newsroom/news/article.html?article=123674
https://www.ohrc.on.ca/en/policy-ableism-and-discrimination-based-disability/8-duty-accommodate#_edn178
https://www.ohrc.on.ca/en/policy-ableism-and-discrimination-based-disability/8-duty-accommodate#_edn178
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under the Code - intentionally or because of a lack of knowledge - and workers 

have little power to force them to comply. In our experience, workers are often fired 

after attempting to assert their rights under the Code in relation to a disability, and 

it is only after retaining legal counsel (for those who can) that they can pursue 

compensation. However, by that point the damage is already done: they have lost 

their employment, may still be dealing with disability-related challenges, and 

experienced the stress and anxiety that usually accompanies job loss and 

determining how to keep paying the bills.  

  
● Many workers who are unable to work for a medical reason do not qualify as having 

a “disability” under the Code. As a result, they are not entitled to disability-related 

medical leaves or accommodations. They have no protections if they need a 

medical leave. For example, a truck driver who breaks his right leg will be 

temporarily unable to work, but his condition may be considered “transitory” and 

not a “disability” under the Code.14 Similarly, a factory supervisor with children in 

daycare who catches her child’s strep throat virus may need to stay home until she 

recovers and is no longer infectious. These workers deserve a job-protected 

unpaid leave while they are unable to work so that they have time to heal, can 

access EI sickness benefits where appropriate, and can return to their positions 

once recovered.  

 
A new job-protected medical leave would proactively support the rights guaranteed by the 
Code, including enabling workers with disabilities to return to their jobs following a leave. 
This approach would also align with the Accessibility for Ontarians with Disabilities Act, 
which requires larger employers to have a process in place to support employees who 
return to work after being away for disability-related reasons and require 
accommodation.15  
 
A leave that is available to workers who cannot work for medical reasons including illness, 
injury, or quarantine (as we recommend below) would also address the gap left by the 
Code for workers who do not have a disability but are still unable to work for a medical 
reason. 
 
(b) Economic benefits of job-protected medical leave 

 
Job-protected medical leave will help keep more Ontarians in the workforce. Research 
from the parental leave context indicates that leave policies that include some form of 
payment (which EI sickness benefits would provide in many cases) support workforce 
participation and job retention.16 This benefits both employees and employers: 
 

                                            
14 See e.g.,Greeley v. Linamar Performance Centre, 2019 HRTO 492 (CanLII), at para 65. 
15  Integrated Accessibility Standards, O Reg 191/11, s. 29 under the Accessibility for Ontarians With Disabilities Act, 
2005, SO 2005, c 11, which applies to employers with more than 50 employees.  
16 Arijit Nandi & Deepa Jahagirdar et al., “The Impact of Parental and Medical Leave Policies on Socioeconomic and 
Health Outcomes in OECD Countries: A Systematic Review of the Empirical Literature” (2018) 96(3) The Milbank 
Quarterly 434, DOI: 10.1111/1468-0009.12340 at 436, 460. 
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● For employers, it avoids the high cost of recruiting and training new employees.  

 
● For employees with disabilities, if they do not have a job-protected leave and must 

take time off, they may lose their jobs and have no option but to resort to the 

inadequate benefits provided by the Ontario Disability Support Program (ODSP). 

A job protected leave could help people with disabilities maintain employment. In 

addition, people with chronic, episodic conditions may be more likely to enter the 

workforce knowing that they could take a leave if needed without fear of losing 

their job. This benefits both employees and employers looking for workers. 

 
(c) Healthcare benefits of job-protected medical leave 

 
The proposed leave would also be good for Ontarians’ health. Workers with minimal job-
protected sick leave may delay seeking primary care and end up requiring more complex 
care, at higher expense to the province, which ultimately requires more time off work.  
 
Job insecurity itself can also cause poor health. Job insecurity, including the lack of job-
protected leaves, can cause workers to continuously worry about losing their jobs and 
can be detrimental to both mental and physical health. Fear of job loss is also linked to 
vulnerability to occupational injury and disease.17 
 
 

Question 3:  

Based on the definitions provided, should the eligibility reason for a new long-

term personal illness leave be for employees with a critical illness or a serious 

medical condition? Why? 

 
Answer:  

The eligibility requirements for long-term personal illness under the ESA should 

align with the eligibility requirements for EI sickness benefits. The new long-term 

personal illness leave should not be restricted to workers with a critical illness 

or a serious medical condition.  
 
We recommend that the proposed leave be available to any employee who is “unable to 
work for medical reasons, including illness, injury or quarantine”, consistent with the 
eligibility requirements to access EI sickness benefits. We strongly recommend against 
adopting any requirement that a worker have a critical illness or serious medical condition 
in order to access the proposed leave. We make these recommendations for the following 
reasons. 
 
First, both the critical illness and the serious medical condition requirements 

create too high a bar to access job protection when a worker is unable to work for 

                                            
17 Malaika Hill & Rebecca Cheff, “Thriving at Work – A health-based framework for decent work” (2022) online: 
Wellesley Institute https://www.wellesleyinstitute.com/wp-content/uploads/2022/10/Thriving-at-work-A-health-based-
framework-for-decent-work.pdfWellesley report, p 8 

https://www.wellesleyinstitute.com/wp-content/uploads/2022/10/Thriving-at-work-A-health-based-framework-for-decent-work.pdfWellesley%20report
https://www.wellesleyinstitute.com/wp-content/uploads/2022/10/Thriving-at-work-A-health-based-framework-for-decent-work.pdfWellesley%20report
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a legitimate and verifiable medical reason. Eligibility requirements for the proposed 

leave that are different from the eligibility requirements for EI sickness benefits would also 

be confusing for workers. The simplest and most practical approach to eligibility for the 

leave is to mirror the medical requirement for EI sickness benefits. To be eligible for EI 

sickness benefits, a worker must have their health care provider complete a medical 

certificate attesting that the worker is “unable to work for medical reasons, including 

illness, injury or quarantine”.  

 
Second, employees who have paid into the EI system and who qualify to receive 

those benefits should be able to access them. But if the eligibility requirements for the 

proposed medical leave are more restrictive than the criteria to access EI sickness 

benefits, then many employees entitled to receive EI sickness benefits will likely not be 

able to access them. Low-wage precarious workers who are sick and unable to work and 

who qualify for EI sickness benefits, but who do not qualify as having a “critical illness” or 

“serious medical condition”, will have no protections to help them go on leave and access 

those benefits. 

 
This is deeply unfair. The EI regime exists to provide a financial buffer when workers have 
to stop working for reasons like illness or job loss. They pay their hard-earned income 
into the regime for that reason. They should be able to safely access those benefits when 
they need them.  

 
It is also no coincidence that EI sickness benefits were extended from 15 weeks to 26 
weeks (or 6 months), which matches the length of time that most short-term disability 
benefits are available under private insurance plans. EI sickness benefits are supposed 
to help fill the gap for the many workers who need a medical leave but who do not have 
access to short-term disability benefits. A requirement to have a “critical illness” or 
“serious medical condition” to access the proposed new leave would defeat the impetus 
behind the extension of EI sickness benefits to 26 weeks.  

 
Third, streamlining the eligibility criteria for the proposed leave with the 

requirements to access EI sickness benefits avoids adding to the administrative 

burden of health care providers. This would be in line with the government’s ongoing 

efforts to reduce paperwork for physicians, including the recently announced ban on 

requiring sick notes for employees who use their three job-protected sick days.18 Using 

consistent eligibility criteria could mean health care providers only need to complete a 

single form for workers to access both the proposed leave and EI sickness benefits (and 

we recommend this approach). Creating a new, higher threshold to access medical leave 

under the ESA would require patients to collect different types of medical evidence to 

access a job-protected leave and to access benefits to support them during the same 

leave. Further, the proposed requirement of a “serious medical condition” is not defined 

                                            
18 Lauren Johnson, “Province to prohibit sick notes for employees” (April 25, 2024), online: HR Reporter 
https://www.hrreporter.com/focus-areas/wellness-mental-health/province-to-prohibit-sick-notes-for-
employees/385733.  

https://www.hrreporter.com/focus-areas/wellness-mental-health/province-to-prohibit-sick-notes-for-employees/385733
https://www.hrreporter.com/focus-areas/wellness-mental-health/province-to-prohibit-sick-notes-for-employees/385733
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in the ESA and does not have an accepted medical meaning. It would cause confusion 

and result in inconsistent access to the leave.  

 
Fourth, our recommended approach would be consistent with other ESA leaves 

that use criteria that are similar to the medical eligibility standard for their 

respective EI benefits. For example, both family medical leave under the ESA and EI 

compassionate care benefits are available for an employee to provide care for a family 

member who has a serious medical condition with a significant risk of death occurring 

within 26 weeks.19 

 
Fifth, many employers already use the standard of being “unable to work” for 

medical reasons. The Workplace Safety and Insurance Act, 1997 imposes an obligation 

to re-employ a worker (a form of job protection) when a worker has been “unable to work” 

as a result of a workplace injury or illness.20 A serious medical condition or critical illness 

is not required.  

 
“Inability to work for medical reasons” as the eligibility threshold for the proposed leave is 
unlikely to result in illegitimate use of the leave. EI sickness benefits for a single worker 
provide 55% of earnings, up to a maximum of $668 per week, though most low-wage and 
part-time workers receive far less. For example, a minimum wage worker working 40 
hours a week would receive only $364.10 per week, and minimum wage workers who 
work fewer hours (as is often the case) would receive even less. 
 
This means that for a worker struggling to support themself or their family on their usual 
wages, EI sickness benefits are deeply inadequate and are not an attractive long-term 
option. The evidence suggests that when longer, job-protected leave is an option at a low 
or unpaid rate, people may opt for shorter leaves regardless of the maximum length of 
leave, due to their need for income and workforce attachment.21 
  

                                            
19 Employment Standards Act, 2000, SO 2000, c 41, s. 49.1 [ESA]. 
20 Workplace Safety and Insurance Act, 1997, SO 1997, c 16, Sch A, s 41; Workplace Safety and 
Insurance Board Policy 19-02-09 (published November 30, 2020). 
21  Arijit Nandi & Deepa Jahagirdar et al., “The Impact of Parental and Medical Leave Policies on Socioeconomic and 
Health Outcomes in OECD Countries: A Systematic Review of the Empirical Literature” (2018) 96(3) The Milbank 
Quarterly 434, DOI: 10.1111/1468-0009.12340 at 460. 



 

 

ISAC Submission on Personal Long-Term Illness Leave under the ESA (May 6, 2024) 11 

 

Question 4:  

Do you have any comments to provide about any other components of the two 

proposals such as evidence, length of service requirement, etc.? 

 

Answer:  

We have three recommendations about other components of the proposed new 

leave, as follows: 
 
(a) The medical certificate requirements for the new illness leave under the ESA 

should mirror the EI sickness benefit medical certificate  

 
The medical certificate required as evidence for the proposed leave should mirror the EI 
sickness benefit medical certificate. This certificate requires the date on which a person 
became unable to work due to their medical condition and the expected length of the 
leave. The Ministry of Labour already accepts the EI certificate as evidence for other 
medical leaves. Specifically, Ministry policy provides that if an employee is applying for 
EI compassionate care benefits, a copy of the medical certificate submitted to 
Employment and Social Development Canada may also be used for the purposes of 
qualifying for family medical leave.22 However, it is important to note that not all 
employees who are eligible to take a job-protected leave under the ESA are eligible for 
or will choose to apply for EI benefits, so using the EI medical certificate should not be a 
requirement to qualify for the ESA leave.  
 
To protect workers’ privacy, it is important that workers not be required to disclose a 
diagnosis or details of their illness or injury to their employer. The EI sickness benefit 
certificate does not require details of a person’s medical condition, and the Ministry of 
Labour’s policy with respect to sick notes and medical certificates for other leaves already 
prohibits employers from requiring employees to provide unnecessary personal health 
information.23 This protection should be explicitly included for the proposed medical leave. 
 
(b) The list of health care providers who can complete the medical certificate 

should expand to mirror the list applicable to EI sickness benefits  

 
ISAC recommends that the list of health care providers who can complete the medical 
certificate should be broadened to mirror the list for EI sickness benefits. This list includes: 
medical doctor, chiropractor, podiatrist, optometrist, psychologist, dentist, midwife, nurse 
practitioner, registered nurse (in isolated areas when a doctor is unavailable). They must 
practise in Canada or the United States and the illness they are treating must be in their 
field. 
 
The ESA contains several different definitions of “qualified health practitioner” for different 
types of leaves, so it is unclear which practitioners would qualify here, but they are often 

                                            
22 ESA, s. 49.1; Ministry of Labour, “Employment Standards Act Policy and Interpretation Manual, Part XIV”, s. 
49.1(2). 
23 Ministry of Labour, “Employment Standards Act Policy and Interpretation Manual, Part XIV, s. 50(6). 

https://catalogue.servicecanada.gc.ca/content/EForms/en/Detail.html?Form=INS5140
https://catalogue.servicecanada.gc.ca/content/EForms/en/Detail.html?Form=INS5140
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limited to a physician, registered nurse and sometimes psychologist.24 Given the barriers 
Ontarians face in accessing primary care, the government should expand this list.  
 
(c) The length of service required to qualify for the new leave should be no more 

than two weeks 

 
ISAC proposes that the required length of service before accessing personal illness leave 
be two consecutive weeks rather than six months. Workers can become unable to work 
for medical reasons at any point in their employment. Even early in a worker's tenure, 
employers have an interest in protecting their investment in hiring and training, and 
workers have an interest in protecting their jobs.  
 
This approach would be consistent with the length of service (two consecutive weeks) 
required to qualify for three days of unpaid sick leave under the ESA. There is no minimum 
length of service required for similar personal illness leaves in Quebec or in federally 
regulated industries.25  
 
 

Conclusion 
 
ISAC supports the creation of a 27 week job-protected medical leave. Following ISAC’s 
recommendations above would benefit workers and employers and support Ontario’s 
economy and health care system. Streamlining the eligibility requirements for the 
proposed leave with EI sickness benefits is the simplest, most fair and effective approach.  
 
 
 

                                            
24 See e.g. ESA, s. 49.1 as compared to s. 49.3. 
25 Canada Labour Code, RSC 1985, c L-2, s. 239; Act respecting labour standards, CQLR c N-1.1, s. 79.1. 


