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PART I IDENTIFYING STATEMENT
1. This is an appeal by Ms. Pavon from a decisiomef3ocial Benefits Tribunal (“the
Tribunal”) concluding that it did not have juristiam to hear her overpayment appeal because it
had been brought more than one year from the @ligiate of the decision of the Director of the

Ontario Disability Support Program (“the Directar”)

PART Il: OVERVIEW STATEMENT
2. The Tribunal made a critical error in refusing sahMs. Pavon’s appeal. The Ontario
Disability Support Program’s (“ODSP”) appeal praeesovides for an informal resolution
process, called an “internal review”, prior to ablinal appeal. The trigger for the
commencement of the one-year time period for ajppgeéd the Tribunal is the decision on
internal review — not the original date of the Bi@’s decision. When the Tribunal concluded
that Ms. Pavon’s appeal was 59 days late, it wastiaog from the original date of the Director’s
decision. However, counting from the internal rexidls. Pavon’s Tribunal appeal was

commenced well within the time periods contempldtgdhe legislation.

3. In the alternative, should this Honourable Courtaode that the one-year time period
had passed, the legislation explicitly grants thbunal the discretion to extend time. It is
submitted that the Tribunal erred in concluding th&acked the discretion to extend time for

Ms. Pavon’s appeal.
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4. As a result of these errors, Ms. Pavon had no appity to challenge the validity of the
Director’s decision to assess a significant ovenpayt of greater than $35,000, an amount that is

devastating for a family struggling with illnessdadhisability.

PART Ill: STATEMENT OF FACTS
5. Ms. Pavon is a 46 year-old HIV-positive woman. Hesband was seriously injured in a

workplace accident in 2005 and has not been abiettion to work.

6. As a result of her disabilities, Ms. Pavon wasragiterm recipient of ODSP. Ms. Pavon
cooperated with all requests from her ODSP casesver&nd consistently informed ODSP of all
changes to her financial circumstances. Followiisgalacident, her husband received ODSP
income support as her dependent. When he begantleéoctdNorkplace Safety and Insurance
(“WSIB”) benefits, Ms. Pavon notified her casewarks required. Noting that her ODSP
monthly income support did not change, she drewcaseworker’s attention to the WSIB

benefits several times, but ODSP took no actiotheninformation.

Appeal Book & Compendium, Tab 5, p. 15 [TribunakBe, p. 60]: Note Detail (12/04/2006).

7. On February 9, 2009 the Director assessed a signifioverpayment of $36,668.74 for
the period between October 2005 and October 2008 oVerpayment arose because the
Director took over three years to act on the fina@noformation Ms. Pavon provided about her

husband’s WSIB benefits.

Appeal Book & Compendium, Tab 3, p. 12 [TribunalcBel, p. 24]: ODSP Notice of Overpayment
(February 9, 2009).
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8. In the time immediately following the assessmerthefoverpayment, Ms. Pavon
experienced a number of health crises. She wasthlizspd in January 2009 and again in
October 2009. Despite her own precarious healthatdo provided ongoing care and assistance
to her husband, who had his own medical issuesgltinis period. She also provided care to her

young niece, who was ill in early 2009.

Appeal Book & Compendium, Tab 6, pp. 16-18 [TribuR&cord, pp. 20-22]: Internal Review request
(March 23, 2010).

9. In March 2010, Ms. Pavon was able to seek and mkegal advice. At that time, Ms.
Pavon was working part-time and no longer recei@SP benefits. She submitted a request
for an internal review on March 23, 2010 in respddivo issues: a) the assessment of the
overpayment; b) the recovery of the overpaymentaBse the internal review application was
submitted more than 30 days from the original denisshe also asked for an extension of time
for an internal review based on the extraordinagltn and personal difficulties she had been
experiencing.

Appeal Book & Compendium, Tab 6, pp. 16-19 [TribuR&cord, pp. 21, 184]: Internal Review request
(March 23, 2010).

10.  The Director accepted that Ms. Pavon had been artialsequest an internal review at an
earlier time due to circumstances beyond her cbatrd granted an extension of time. The
internal review was conducted on April 20, 2010e Tiiternal review upheld the original
decision to assess an overpayment. The ODSP cdsaveamtvised Ms. Pavon that she had until

May 24, 2010 to submit an appeal to the Tribunal.

Appeal Book & Compendium, Tab 7, p. 20 [TribunatcBel, p. 58]: Letter from Karen Crockett (April 20,
2010).
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11.  Ms. Pavon submitted her appeal to the Tribunal pril&, 2010 In her appeal, Ms.
Pavon again challenged both the assessment of/&#ipayment and its recovery. She also

requested an extension of time to appeal, if reguir

Appeal Book & Compendium, Tab 4, pp. 13-14 [TribuRacord, pp. 18-19]: Notice of Appeal (April 6,
2010).

12. Ms. Pavon’s Tribunal hearing was on May 3, 201%e Director did not disclose the

basis upon which the $36,668.74 had been calculltsiéad, as a preliminary issue, the

Director argued that the Tribunal lacked the juggdn to hear the appeal because it had been
commenced more than one year after the Directoigenal decision. As a result, the hearing
focused entirely on preliminary legal argument ancevidence on the merits of the appeal or the

request for an extension of time to appeal wasepitesl.

13. By decision dated August 4, 2011, the Tribunal ided to accept jurisdiction based on
its interpretation that the appeal was commencedigy8 beyond the one-year time period

established in the legislation.

Appeal Book & Compendium, Tab 2, p. 11 [TribunatBel, p. 201]: Tribunal Reason’s (August 4, 2011).

14. Ms. Pavon submitted a request for reconsideratuich was refused.

Tribunal Record, Reconsideration Application, pp22137.

Appeal Book & Compendium, Tab 8, p. 21 [TribunalcBel, p. 438]: Reconsideration decision
(November 7, 2011).

1 Asis explained further below, Ms. Pavon commertoedappeal prior to the completion of the intemeaiew.
The legislation permits the filing of an appeal etige established timeline for the Director’s diecion internal
review has passed.
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PART IV: ISSUES AND LAW
15. The issues to be determined on this appeal are:
a) Whether the one-year time period established indagislation starts to run from the date
of the internal review decision, as opposed tadtte of the original decision;
b) In the alternative, whether the Tribunal has thegrao extend the time to appeal beyond

one year from the date of the Director’s originetidion.

A. Standard of Review
16. TheOntario Disability Support Program A€tODSPA) provides that the parties to a

hearing before the Tribunal may appeal to the owial Court on “a question of law” only.

ODSPA S.0. 1997, c. 25, Sched. B, s. 31.

17. It is well established that decisions from the Tnhbl should be reviewed on a standard of

correctness.

Ontario v. Favrog 2006 CanLlIl 4898 (ON S.C.D.C.) at para. 10.

B. Overview of the Statutory Appeal Process
18. ODSP recipients have a wide variety and combinaifanental and physical disabilities.
However, they have in common a significant leveVwiherability and marginalization, both
socially and economically. With this in mind, th®O6P benefits scheme was created to support
persons with disabilities, and specifically to sethirem “effectively”:

1. The purpose of this Act is to establish a progthaat,

(a) provides income and employment supports tobddigpersons with disabilities;

(b) recognizes that government, communities, fawiéind individuals share

responsibility for providing such supports;
(c) effectively serves persons with disabilitiesoveed assistancand
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(d) is accountable to the taxpayers of Ontario [easgs added].

ODSPA SO 1997, ¢ 25, Sch B, at s. 1.

19. One of the ways in which tHt@DSPAand its accompanying Regulaticdb[ISPR
effectively serves people with disabilities is thgh an appeal process that allows recipients to

challenge decisions that affect their ODSP benefits

20. The first step in the appeal process is to recuesinternal review”, which is conducted
by an ODSP caseworker. A request for an internaévwemust be made within 30 days from the
date the decision is received or “deemed” to haenlyeceived (i.e. three days following
mailing).

ODSPRO. Reg. 222/98 at s. 58(1).

ODSPAat s. 50.

21. The Director has the discretion to extend this 894timeline where the Director is
satisfied that “the applicant or recipient was uadb request an internal review within that time
because of circumstances beyond his or her cohifleére are no statutory limitations placed on

the length of an extension of time for internaliesw.

ODSPRat s. 58(3).

22.  Once the request has been received, the Direcsaiehadays to “complete” the internal
review. At the conclusion of the internal reviete tDirector may “confirm, set aside or vary”

the original decision.

ODSPRat ss. 59(1) (“The prescribed time for completarginternal review is 10 days from the day the
Director receives the request for internal reviev@Q(2)(b).



23.  Aninternal review is a mandatory step prior to coemcing an appeal to the Tribunal. If
an internal review application is submitted beytimel 30-day deadline and an extension of time

is not granted, the appellant cannot appeal td theinal.

Walsh v. Ontario (Disability Support Progran2012 ONCA 463 at para. 58.

ODSPAat s. 22(1).

24. However, if an internal review is completed, anel[gmt dissatisfied with the result can
commence an appeal to the Tribunal within 30 deys fthe day that the Director’s decision is
“final” as defined by s. 20(3)(b) of tteDSPA Section 20(3)(b) states that a decision is “final
on the earliest of:
* “The prescribed time for completing the internaliegv expires” (i.e. ten days after the
internal review request is received, s. 5YDSPR,;
* “The day the results of the completed internaleevare received”; and,

* “The day the results of the completed internaleevare deemed to be received.”

ODSPRat s. 61(1).

ODSPAat s. 20(3)(b).

25.  Thus, where an extension of time for an internaiens is granted, the 30-day deadline
for appealing to the Tribunal commences, at thestaivhen the internal review has been or
ought to have been completed. However, not sungiigifor a regime that serves individuals
with disabilities, theODSPApermits the Tribunal to extend time to appeabrigier to obtain an
extension of time to appeal, an appellant mussfyathe Tribunal that there are “apparent

grounds” for an appeal and that there are “readergabunds” for extending the time.



ODSPAat s. 23(2).

26. TheODSPRestablishes a one-year limit on the commencemernitibfinal appeals,

commencing from “the date of the Director’s deansio

ODSPRat s. 61(2).

27.  Arecent Court of Appeal decisiowalsh addressed the interpretation of the one-year
time limit. The appellant in that case argued thatone-year time period did not start to run
until she “understood” the decision. The Court pip&al rejected this approach. Instead, the
Court of Appeal concluded that section 61(2) of @2SPR‘imports what is effectively an
ultimate limitation period of one year to bring @ppeal from an eligible decision of the
Director.”

Walsh v. Ontario (Disability Support Progran?012 ONCA 463 at para. 61.

28.  While Walshhas provided clarity to the interpretation of $( ODSPR neither the
legislation nor the Ontario Court of Appeal explicaddress whiclidecision of the Director” is
being referenced as the trigger for the one yeas period — is it the original decision or the
internal review decision? This issue was not ratsethe facts inWalshbecause no internal
review had been conducted in that case, and the Glbimately concluded that Ms. Walsh had
no right of appeal as a result. However, as wilaliued below, the only reasonable
interpretation of the legislation and the CourAppeal’s decision is that the time period

commences from the internal review decision.
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29.  Also not addressed By/alshis whether the Tribunal has the jurisdiction toeexi time
to appeal a decision if more than one year hasdasiace the Director’s decision. The Court of
Appeal stated explicitly that it was not addresdimgextension of time power, as it was not
raised by the facts of the case:
In any case, the Divisional Court recognized thatissue [of the power to extend time]
was neither in play, nor dispositive, and | conetth the holding at para. 11 of its
reasons:
We do not need to decide whether the Tribunal beddiction under subs. 23(2)
of the Act to extend the time for filing an appbalyond the one year

prescription. The Tribunal was not asked to extiedime, and it did not do so.

Walsh v. Ontario (Disability Support Progran2012 ONCA 463 at para. 56.

30.  Unlike Walsh both the issue of which Director’s decision teggthe one-year time
period and the Tribunal’'s powers to extend timeendirectly before the Tribunal in Ms. Pavon’s

appeal.

C. The one-year time period is triggered by the Direair’'s decision on internal review

31. The legislative provision establishing the one yeae period states as follows:

61(1) For the purpose of subsection 23 (1) of the the prescribed time for appealing a
decision of the Director is 30 days from the dag Director’s decision is final under
clause 20 (3) (b) of the Act.

61(2) No appeal to the Tribunal shall be commenmuede than one year after the date of
the Director’s decision.

ODSPRat s. 61(1-2).
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32.  While the text of s. 61(ApDSPRdoes not explicitly state whether “the date of the
Director’s decision” means the original decisiortlog decision on internal review, the one-year
time period in s. 61(ApDDSPRmust be read in its statutory context. It is subgdithat, “the date
of the Director’s decision” mushean the date of the internal review decisionséreral

reasons.

33.  First, the immediately preceding subsection inlégeslation (s. 61(1)) establishes that
the 30 day timeline for commencing a Tribunal apgeats from the date of receipt (deemed or
actual) of the internal review decision, or theedidue internal review decision ought to have
been made by, whichever is earlier. In other wardghe normal course it is the internal review

decision that triggers the 30-day timeline for sadjpe.

34. Thus reading s. 61(Z)DSPRin context, it is apparent that the one-year tiraeqal in s.
61(2) has the same trigger. Otherwise, appellantddvbe faced with the absurd result that the
initial time period and the one-year appeal pefa@daunching an appeal would be triggered by

two different events.

35. Second, had s. 61(B)DSPRbeen intended to refer to the date of the Diresttotiginal

decision” that precise term could have been used,is elsewhere in the legislative scheme.

For example, se®DSPRat s. 60(2)(a): The decision made on an interealew shall include, (a) the
Director’s original decision.

36.  Third, when an internal review is conducted, theeBlior has the option of upholding,

overturning or varying the original decision. Faample, in an internal review of an
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overpayment decision, it is not uncommon for the@am of the internal review to be varied. If
an internal review is conducted, any subsequergap the Tribunal is an appeal of the
overpayment amount established by the internaévedecision. This is why, in the normal
course, the 30-day deadline for filing a noticappeal runs from the date that the internal
review is completed or deemed to have been contplétess simply common sense that the

internal review decision is what triggers the appiezelines.

37.  Fourth, while s. 61(2DDSPRplaces a one-year limit on the commencement of an
appeal, there is no corresponding time limit onDimector’s discretion to grant an extension of
time for internal review. This means that if theegrear limit on appeals is interpreted to mean
the date of the “original” decision, there coulddases where the Director agrees, because of
extenuating circumstances, to conduct an intesaéw more than one year after the date of the
original decision. However, since one year fromdh& of the original decision has passed,
whatever decision the Director makes on internakxe is insulated from appeal. This would be
S0 even in circumstances in which the internalaewlecision significantly varied the original
decision, and/or varied it in a clearly erroneouprejudicial manner. Such an absurd result

could not have been intended by the drafters ofeislation.

ODSPAat ss22, 23.

ODSPRat ss. 58(1), (3).

38.  Further, there is no prejudice to the Director l&sg from an interpretation that has the
one-year time period triggered by the internaleevdecision. Rather, the Director maintains a
very significant power — which is the power to dieelto grant an extension of time to conduct

an internal review where the Director is not satsthat extenuating circumstances for the delay
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have been demonstrated. However, where the Directatisfied that the delay was beyond the
recipient’s control, those same circumstances éurshipport the interpretation that the one year

time period runs from the internal review.

ODSPRat s. 58(3).

39. Atime period that has been excused by the Dirdzdsed on circumstances beyond the

recipient’s control should not then be counted ragjaa recipient to deny an appeal right.

40.  While it is the appellant’s position that the dateommencement of the one-year time
period is unambiguous, to the extent that thereatkeast two potential meanings of the phrase
“the date of the Director’s decision”, the ambigun remedial legislation such as t6®SPA
should be interpreted in a manner that favourkiienant and which upholds the purpose of the

legislation.

Ontario v. Anse|l2011 ONCA 309 at paras. 25-26.

41.  This well-established principle of interpretati@particularly important in the context of
the labyrinth of complex rules that ODSP recipiantsst navigate. There are approximately 800
rules and regulations that must be applied befoeeigient’s eligibility and benefit entitlement
can be determined. These complex rules have besenilged as “inconsistently applied” and
“virtually impossible to communicate to clientsri $uch a context, robust appeal rights are

necessary in order to ensure fairness and coneystemecision-making.

Commission for the Review of Social Assistance mtadio (June 2011), “A Discussion Paper: Issues and
Ideas” at p. 28.
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42.  The Court of Appeal iWalshendorsed the internal review decision as the érigor the
one year time period when it said: “The Act seeksdmpensate for any perceived unfairness
arising from the timelines in two ways: the rigbtre-apply; and the Director’s ability to extend
the time ... for requesting an internal review.” @ficse, unlike the decision under appeal in
Walsh the overpayment that is the subject of Ms. Pavappeal cannot be dealt with by way of
“reapplication.” Absent an appeal right, the defibblished by the overpayment decision will
follow her until it is repaid. However, as the Coaf Appeal observed, an extension of time for
internal review compensates for the extremely tagigeal timelines in the legislation in

appropriate cases and, thereby, preserves Ms. RBaigint to appeal.

Walsh v. Ontario (Disability Support Progran2012 ONCA 463 at para. 78.

43. The Director’'s argument at the Tribunal and itda@pated argument before this Court
directly contradicts a province-wide memoranduressafter the Court of Appeal’s decision in
Walsh In that memorandum, the Director has endorsedhteepretation that the time periods
commence from the date of the internal review dewcis’|f the Director/Administrator agrees to
extend the time for internal review under subsech8(3) of O. Reg 222/98 ... the appellant can
commence an appeal to the SBT within the prescid@ediay timeline under subsection 20(3)(b)

of the ODSPA.”

Memorandum to Regional Directors (July 25, 2013).8.

44. In this case, the Director was satisfied that Ms:d? “was unable to request an internal
review within [30 days] because of circumstanceghd ... her control” and therefore granted
an extension of time for an internal review. Thieinal review decision is dated April 20, 2010.

Because this was more than ten days after the seqad been submitted, Ms. Pavon had
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already filed a Notice of Appeal to the TribunalApril 6, 2010, well within the one year time

period.

ODSPRat s. 58(3).

45.  Itis therefore respectfully submitted that theblinal erred in law in concluding that Ms.

Pavon’s appeal was out of time.

D. The Tribunal has the power to extend the one yeairhe period for starting an appeal

46. In the alternative, should this Honourable Couriatode that the one-year time period is
triggered by the Director’s original decision (ahds Ms. Pavon’s appeal was commenced out
of time), it is submitted that the Tribunal has goaver to extend time beyond the one-year

appeal period.

47.  Section 23 of th©DSPAprovides:

23. (1) An applicant or recipient may appeal aigien of the Director within the
prescribed period after an internal review by §lia notice of appeal that shall include
reasons for requesting the appeal.

(2) The Tribunal may extend the time for appeabndecision if it is satisfied that there
are apparent grounds for an appeal and that themeasonable grounds for applying for
the extension.

ODSPA supra,s. 23 [emphasis added]

48. In dismissing Ms. Pavon’s appeal, the Tribunal daded that it did not have the power
to extend time beyond one year. In reaching thatlosion, the Tribunal claimed to be bound by
the (then-Divisional) Court’s conclusion Walshabout the existence of a one year limitation

period:
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Given the interpretation given by the [Division&@urt [in WalsH to subsection
61(2) of O. Reg 222/98 under the Act, the Tribuagdin finds it is limited in its
ability to extend the time for an appeal in thisea... The Court stated that the
one year limitation applies whether or not the memuents for requesting an
internal review are complied with. Accordingly, appeal lies to this Tribunal
and it, therefore makes no order.

Appeal Book & Compendium, Tab 2, p. 11; [Tribunatd&rd, p. 201]: Tribunal Reason’s (August 4,
2011).

49. However, as noted above, the Divisional Court exgbfi stated that it was not addressing
the question of whether the Tribunal had the paw&xtend time to appeal beyond the one-year
time period, as did the Court of Appeal. With regpthe Tribunal’'s reasoning was circular:
there is a one year limitation period; thereforeréhcan be no extension of time. This reasoning
is not logical, because an extension of time nec#gsequires that a time limit has been missed.
The Tribunal provided no analysis of its power xteed time pursuant to s. 23@PSPA That

analysis now falls to this Honourable Court.

Walsh v. Ontario (Disability Support Progran?012 ONCA 463 at para. 56.

50. However, the Tribunal correctly identified the maiterpretive issue, that being the
relationship between the discretion to extend fime 23(2)ODSPAand the one year time
period set out in s. 61(Z)DSPR There are two possible interpretations basedemlain

language of the legislation.

51. The first is that the Tribunal has the discretiorxtend time only for appeals that are
filed more than 30 days after internal review lastsl than one year after the Director’s decision.
This is a strict reading of the legislation. Howeveis not presumptively the correct

interpretation. As the Supreme Court notedlimerta (Information and Privacy Commissioner)
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“when ... the provision is silent as to when an estem of time can be granted, there is no
presumption that silence means that the extensigt be granted before expiry.” Rather, the
court must turn to other principles of statutorenpretation in order to resolve the conflicting

interpretations.

Alberta (Information and Privacy Commissioner) Vbekta Teachers’ Associatipre011 SCC 61 at para.
66.

52. The second possible interpretation is that theuhdb has the discretion to extend time
regardless of whether one year has passed sin€srdgtor’'s decision. The plain language of s.
23(2) ODSPAprovides that the Tribunal may extend time proditleat there are “apparent
grounds for an appeal” and “reasonable groundsthierextension. Section 23(@DSPAdoes
not reference any other sections of the legislatimnindicate that an ultimate limitation period
can be prescribed by regulation with the effeat\ar-riding the discretion to extend time. This
first approach is the large and liberal interpietabf the statute, consistent with its purpose of

serving people with disabilities “effectively.”

Ontario v. Anse|l2011 ONCA 309 at paras. 25-26.

53. Charterand human rights principles serve as an impontd@tpretive tool to assist in
determining which interpretation should be prefeérvgs the Supreme Court noteddande]
when faced with competing but reasonable interpogts of legislative language, the
interpretation that accords wi@hartervalues is to be preferred:
... Where a legislative provision, on a reasonaltierpretation of its history and on the
plain reading of its text, is subject to two equalersuasive interpretations, the Court

should adopt the interpretation which accords Wt#hCharterand the values to which it
gives expression.

R. v. Zundel1992 CanLll 75 (SCC) at p. 49.
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54. The Court of Appeal has previously taken equalrtggples into account in interpreting
the ODSPA In Ansell the Court of Appeal considered the potentialscdminatory impact of
alternative statutory interpretations in concludingt child support payments should be
considered income to the parent, rather than th# dsabled child: “In this context, “income”
does not include child support. To hold that itsle®uld be inconsistent with an important
element and an important objective of the ODSPA,wauld produce a result that unfairly

discriminates against disabled children of sepdrptgents.”

Ontario (Disability Support Program) v. Ansefl011 ONCA 309 at paras. 26, 44 to 49.

55.  Concerns about discrimination similarly inform iheerpretation of appeal rights. ODSP
recipients experience multiple barriers as a redfuheir disabilities, which can impact upon
every aspect of their lives. Take, for example,dhge of the ODSP recipient in the case
identified as SBT 1105-03547. While the one-yeaetperiod was not in issue in this appeal, it
is instructive of the types of scenarios that aitsesome ODSP recipients. An “incompetent”
ODSP recipient living in a group home had his O®Refits paid directly to a trustee. The
trustee misappropriated all of the ODSP paymentado own personal benefit, while providing
allegedly false information to ODSP in order torgase the monthly benefit level. An
overpayment was eventually assessed. Should thiadoal have lost his appeal right if his lack
of capacity prevented him from appealing within gear of the overpayment decision? Or if his
untrustworthy trustee failed to inform him of theeopayment until more than one year had

passed?

SBT 1105-03547 (2012) (Charron).
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56. To treat the one year time period in s. 6IPHSPRas an un-moveable “limitation
period” would mean that a person without a disgbdould lose their appeal rights simply
because their disabilities prevented them from alopg within one year. This would be an
absurd result for a government program with a dtptepose of serving disabled people
“effectively.” Moreover, as shall be argued, suahraterpretation is clearly contrary @harter

andHuman Rights Codgrinciples of equality.

57. In an article making the case for “barrier-fregjilation, David Lepofsky and Randal
Graham argue that a “large and liberal construttioat “best ensures the attainment” of the
legislative objective “will typically be one thahsures that the relevant benefits, programs and
protections are not withheld from large or vulndeagegments of the public (such as persons
with disabilities).” The authors point out thatistlimitation periods pose an accessibility barrie
for people with disabilities unless there are exioss that take into account their needs:
Wherever legislation provides for a limitation petiof any sort, it should include an
exception for any person who, due to disabilityswiaable to comply with that limitation
period. That could apply to, for example, a penatwo, due to mental disability, was
unable to act earlier on the issue to which thé&dtion period pertained, and where no

guardian could reasonably know about the needttdtagould also cover persons who,
due to disability, couldn’t read a document sergerdhem in an inaccessible format.

Absent accommodation by way of an extension of fpower, it is inevitable that some people
with disabilities will not be able to equally bertéfom the appeal processes established in
legislation.

M. David Lepofsky and Randal Graham (2010), “UnsarDesign in Legislative Drafting — How to ensure
legislation is barrier-free for people with disdis”, National Journal of Constitutional Lawol. 27(1)
129-157 at 144, 149.
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58.  Other Ontario legal regimes ensure that limitapenods take into account the particular
circumstances of people with disabilities. In thel context, theLimitations Actprovides that
the limitation period does not run for persons ah® “incapable of commencing a proceeding in
respect of the claim because of his or her physimeahtal or psychological condition.” Indeed, a
limitation period that does not take the barriexseld by people with disabilities into account was
found by the Ontario Court (General Division)3peerirnto violate the equality provisions in s.
15 of theCharter.

In my view, any limitation period to a right of &t which fails to provide consideration

for those people unable to comply with its termsause of physical disability fails to
meet the standards imposed by s. 15 for the proteot that enumerated group.

Limitations Act, 2002S0O 2002, ¢ 24, Sch B, ss. 7(1) and 15(4).

Speerin v. North Bay (City)1991] O.J. No. 1902 (Gen. Div.) at p. 3.

59.  Similarly, the Newfoundland Court of Appeal@mowconcluded that a plaintiff's
Charterrights were violated by a civil limitation peridkat took no account of a period of
disability. This violation was not saved by s. 1:

Moreover, this violation is not justifiable underls Assuming that the statutory
purpose of creating the limitation period is aina¢dhe attainment of desirable
social objective, it is unnecessary for the purpafsschieving that objective to
foreclose from maintaining an action a person whpessonal disability deprives
him or her of the capacity to assert the claimtfAecontrary the injustice of
barring a claim before an individual’'s handicapssiiby his or her impaired
mental faculties has been sufficiently off-set nilgl viewed as the anti-thesis of
the values espoused in a modern free and demosuodiiety[emphasis added].

Snow (Guardian ad litem of) v. Kashydgp995] N.J. No. 15 (Newfoundland C.A.) at pai4s, 62-70.

60. Itis submitted that the ODSP program has apprahtireebarrier posed by limitation
periods somewhat differently than the approacihéncivil context. While the limitation period

may continue to run during a period of incapaaty extension of time can be granted in
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appropriate circumstances. This is similar to tim¢a@o and federal human rights regimes,
which establish a permeable one-year time periatidhn be extended at the discretion of the

Tribunal and Commission, respectively.

Human Rights CoddRSO 1990, c H.19, s. 34.
Canadian Human Rights A®RSC 1985, ¢ H-6, s. 41(1)(e).

See alsoWorkplace Safety and Insurance Act, 199@ 1997, ¢ 16, Sch A, ss. 22(3), 31(5).

61. Itwould be a cruel irony if a program designedé¢ove disabled people “effectively”
failed in a most basic way to accommodate peoplle digabilities, extinguishing a right of
appeal when the Director itself has acknowledgetl éktenuating circumstances prevented Ms.

Pavon from starting a timely appeal.

62. Itis therefore respectfully submitted that themlaording and purpose of t@DSPAas
well as equality principles support an interpretatihat protects the Tribunal’s ability to extend

time beyond the one-year time period in appropGatmstances.

63. Inthis case, Ms. Pavon was denied the opportuaigstablish that “there are apparent

grounds for the appeal” and “reasonable groundsgfanting an extension.

64. Itis therefore respectfully submitted that theblinal committed a legal error in
concluding it lacked the jurisdiction to extend thmee to appeal. The matter should be remitted
to the Tribunal to allow Ms. Pavon to call evidenoestablish that an extension of time should

be granted.
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PART V: ORDER SOUGHT
65. Itis therefore respectfully requested that thisesg be allowed and the matter returned to

the Social Benefits Tribunal for a hearing on theyits of the underlying appeal.

66. In the alternative, it is requested that the mdigeremitted to the Social Benefits

Tribunal for a hearing on whether an extensionmétto appeal should be granted.

Date: October 18, 2011

Jackie Esmonde, LSUC #47793P

INCOME SECURITY ADVOCACY CENTRE
425 Adelaide Street West"%loor
Toronto, ON M5V 3C1

Tel:  416-597-5820, ext. 5153
Fax: 416-697-5821
E-mail: esmondja@lao.on.ca

Lawyer for the Appellant
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Fax: 416-597-5821
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SCHEDULE B: Legislation

Ontario Disability Support Program Act, 1993.0. 1997, c. 25, Sched. B,

Purpose of Act

1. The purpose of this Act is to establish a progthaat,

(a) provides income and employment supports tobddigpersons with disabilities;
(b) recognizes that government, communities, fawiéind individuals share
responsibility for providing such supports;

(c) effectively serves persons with disabilitiesonteed assistancand

(d) is accountable to the taxpayers of Ontario [easps added].

When decision final

20(3). A Director’s decision that may be appealefinal,
(a) when the prescribed time for requesting intereaew expires, if no internal review
is requested within that time; or

(b) on the earliest of the day the prescribed fione&eompleting the internal review
expires, the day the results of the completedmadereview are received and the day
the results of the completed internal review arenakd to be received under section
50, if an internal review has been requested.

Internal review before appeal

22. (1) No appeal may be commenced unless an inteaviaw has been requested.

Same

(2) The request for internal review must be madbiwthe prescribed time.
If review requested

(3) If the applicant or recipient requests annméreview, the review shall be completed
in the prescribed manner and within the prescritetbd.

Appeal to Tribunal

23. (1) An applicant or recipient may appeal aslen of the Director within the
prescribed period after an internal review by §lia notice of appeal that shall include
reasons for requesting the appeal.

(2) The Tribunal may extend the time for appeabndgecision if it is satisfied that there
are apparent grounds for an appeal and that them@asonable grounds for applying for
the extension.
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Appeal to Court

31. (1) Any party to a hearing before the Tribunaynappeal the Tribunal’s decision to
the Divisional Court on a question of law.

Notice

50. If notice is given by ordinary mail, it shall deemed to be received on the third day
following the date of mailing.
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ODSPRO. Req. 222/98

REQUEST FORINTERNAL REVIEW

58. (1) The prescribed time for requesting an interagiew is 30 days from the day the
decision is received or deemed to have been reteivder section 50 of the Act.

(2) A request for an internal review shall be intivg.

(3) The Director may hold an internal review eviahwas not requested within the
prescribed time if the Director is satisfied tha applicant or recipient was unable to
request an internal review within that time becaafsercumstances beyond his or her
control.

TIME AND MANNER OF CONDUCTING INTERNAL REVIEW

59. (1) The prescribed time for completing an intemeafiew is 10 days from the day the
Director receives the request for internal review.

DECISION ONINTERNAL REVIEW

60. (1) A decision made on an internal review shalirberiting and shall be delivered
personally to the applicant or recipient or senplgpaid regular mail to his or her last
known address.

(2) The decision made on an internal review shallide,
(a) the Director’s original decision;
(b) a statement of whether the Director’s decissotonfirmed, set aside or varied,
(c) reasons for the decision on internal reviewd an
(d) the effective date of the decision on intemesiew.

TIME AND MANNER OF COMMENCING APPEAL TOTRIBUNAL

61(1) For the purpose of subsection 23 (1) of the e prescribed time for appealing a
decision of the Director is 30 days from the dag firector’'s decision is final under
clause 20 (3) (b) of the Act.

61(2) No appeal to the Tribunal shall be commenecde than one year after the date of
the Director’s decision.
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Limitations Act, 2002S0O 2002, c 24, Sch B.

Incapable persons

7. (1) The limitation period established by sect#odoes not run during any time in
which the person with the claim,

(a) is incapable of commencing a proceeding inegeispf the claim because of his or her
physical, mental or psychological condition; and

(b) is not represented by a litigation guardiarelation to the claim.

Ultimate limitation periods
15. (1) Even if the limitation period establisheddryy other section of this Act in respect
of a claim has not expired, no proceeding shattdmamenced in respect of the claim after
the expiry of a limitation period established bigtbection.

General
(2) No proceeding shall be commenced in respeahgfclaim after the 15th anniversary
of the day on which the act or omission on whiahdlaim is based took place.

Period not to run
(4) The limitation period established by subset{i®) does not run during any time in
which,

(a) the person with the claim,

() is incapable of commencing a proceeding in eespf the claim because of his
or her physical, mental or psychological conditiang

(i) is not represented by a litigation guardiarrehation to the claim ...
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Human Rights CoddRSO 1990, ¢ H.19.

Application by person
34. (1) If a person believes that any of his ortigits under Partthave been
infringed, the person may apply to the Tribunaldarorder under section 45.2,

(a) within one year after the incident to which #pplication relates; or

(b) if there was a series of incidents, within gear after the last incident in the
series.

Late applications
(2) A person may apply under subsection (1) dfterexpiry of the time limit
under that subsection if the Tribunal is satistieat the delay was incurred in good
faith and no substantial prejudice will result ttyygerson affected by the delay.
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Canadian Human Rights AGRSC 1985, c H-6.

Commission to deal with complaint

41.(1) Subject to section 40, the Commission shall déth any complaint filed with it
unless in respect of that complaint it appeartieo@ommission that

(a) the alleged victim of the discriminatory practioewhich the complaint relates ought
to exhaust grievance or review procedures othemegsonably available;

(b) the complaint is one that could more appropryelel dealt with, initially or
completely, according to a procedure provided foadar an Act of Parliament other than
this Act;

(c) the complaint is beyond the jurisdiction of then@mission;

(d) the complaint is trivial, frivolous, vexatious mrade in bad faith; or

(e) the complaint is based on acts or omissionsasiedf which occurred more than one

year, or such longer period of time as the Commissonsiders appropriate in the
circumstances, before receipt of the complaint.
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Workplace Safety and Insurance Act, 1990 1997, c 16, Sch A,

Claim for benefits, worker

22. (1) A worker shall file a claim as soon as pblesafter the accident that gives rise to
the claim, but in no case shall he or she fileaintimore than six months after the accident
or, in the case of an occupational disease, dfeewbrker learns that he or she suffers
from the disease.

Same, survivor

(2) A survivor who is entitled to benefits as auk of the death of a worker shall file a
claim as soon as possible after the worker’s ddmithin no case shall he or she file a
claim more than six months after the worker’s death

Extension of time

22(3) The Board may permit a claim to be fileceathe six-month period expires if, in
the opinion of the Board, it is just to do so.

Decisions re rights of action and liability

31. (1) A party to an action or an insurer from whstatutory accident benefits are
claimed under section 268 of thesurance Actnay apply to the Appeals Tribunal to
determine,

(a) whether, because of this Act, the right to canoe an action is taken away;

(b) whether the amount that a person may be li@bpay in an action is limited by this
Act; or

(c) whether the plaintiff is entitled to claim béiteunder the insurance plan.
Same

(2) The Appeals Tribunal has exclusive jurisdictio determine a matter described in
subsection (1).

Finality of decision
(3) A decision of the Appeals Tribunal under thegtion is final and is not open to
guestion or review in a court.

Claim for benefits

(4) Despite subsections 22 (1) and (2), a workesuovivor may file a claim for benefits
within six months after the tribunal’s determinationder subsection (1).

Extension of time

(5) The Board may permit a claim to be filed aftez six-month period expires if, in the
opinion of the Board, it is just to do so.
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