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PART I – OVERVIEW 

1. The mandatory victim surcharge places those living in poverty at risk of incarceration, 

indeterminate or even permanent sentences, food insecurity and homelessness. Their wealthier 

peers face no such consequences, even when convicted of the same crime. To borrow language 

from the Supreme Court of Canada, the mandatory victim surcharge marks a troubling return to 

“debtors’ prisons.”  

R. v. Wu, [2003] 3 S.C.R. 530 at paras. 2, 32-36. 

 

2. The Income Security Advocacy Centre, is a specialty legal clinic that conducts test case 

litigation and advocacy concerning low-income workers and recipients of income security 

programs. The Intervenor will address two issues. First, the mandatory victim surcharge violates 

section 12 of the Charter by imposing harshly unequal punishment based on income and 

exacerbating inequality for historically disadvantaged groups. Second, the mandatory victim 

surcharge also violates section 7 of the Charter by imposing harsher sentences upon 

impoverished and disadvantaged groups in a manner that is arbitrary.  

Canadian Charter of Rights and Freedoms, Constitution Act, 1982, Schedule B to the 
Canada Act 1982 (UK), 1982, c. 11, ss. 7, 12. 

 

PART II – FACTS 

3. All of the Appellants experience deep poverty, with evidence of monthly incomes 

ranging between $0 and $1,200.1 At the time of their sentencing, none were employed. They 

either relied on government income support programs for persons with disabilities or had no 

source of income. 
                                                        
1 Since the record does not include evidence respecting Mr. Eckstein’s income or employment, references in this 
factum to the financial means of the Appellants are with respect to the other Appellants. 
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Tinker Appeal Book: R. v. Tinker, Judge, Bondoc, Mead (Ont. S.C.) at pp. 89-90, 95; 
paras. 3-10, 47-50. 

Tinker Appeal Book: Proposed Affidavit of Edward Tinker at p. 105. 

Tinker Appeal Book: Affidavit of Kelly Judge at p. 104. 

Tinker Book of Authorities: R. v. Larocque, [2015] O.J. No. 7135 at para. 5. 

 

4. Despite their very difficult financial circumstances, the sentencing court had no discretion 

to waive payment of the victim surcharge or reduce the amount. The surcharges imposed ranged 

between $200 up to $700 for M. Larocque, a 22 year-old man with serious mental health 

disabilities who lives on as little as $71 per month. 

Tinker Book of Authorities: R. v. Larocque, [2015] O.J. No. 7135 at paras. 5, 132-133. 

Tinker Appeal Book: R. v. Tinker, Judge, Bondoc, Mead (Ont. S.C.) at pp. 89-90, 95; 
paras. 3-4, 47. 

Eckstein Appeal Book, Tab 5: Eckstein Fine Order/Victim surcharge. 

 

PART III – ISSUES AND ANALYSIS 

5. The Income Security Advocacy Centre will address the following issues: 

a. Whether the mandatory victim surcharge “outrages standards of decency,” contrary to 

section 12 of the Charter, because its harsh punishment is imposed unequally upon 

historically disadvantaged groups living in poverty.  

b. Whether the mandatory victim surcharge arbitrarily deprives historically 

disadvantaged groups living in poverty of security of the person, contrary to section 7 

of the Charter. 
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A. Section 12: The mandatory victim surcharge “outrages standards of decency” because 
its harsh effects are imposed unequally upon historically disadvantaged groups living in 
poverty 

 

i. Equality principles inform the question of whether a punishment “outrages 
standards of decency” 

 

6. A sentence is grossly disproportionate contrary to section 12 of the Charter when it is “so 

excessive as to outrage standards of decency.” Grossly disproportionate punishment includes 

sentences that go “far beyond what is necessary to protect the public, far beyond what is 

necessary to express moral condemnation of the offender, and far beyond what is necessary to 

discourage others from engaging in such conduct.” In other words, the effects of the punishment 

grossly exceed the purpose of imposing punishment in the first place. 

R. v. Lloyd, [2016] S.C.J. No. 13 at para. 24. 

R. v. Nur, 2015 SCC 15 at para. 104. 

 

7. Thus, “cruel and unusual” punishment is intimately tied to community norms about what 

is a just or unjust response to criminal conduct.  

 

8. Section 15’s equality principles can and should assist in determining whether a law is 

contrary to such norms. The Supreme Court of Canada has described the equality guarantee as 

“the broadest of all guarantees,” one which applies to, strengthens, and supports all other rights 

guaranteed by the Charter. Substantive Charter rights, such as the right to be free from cruel and 

unusual punishment, should be interpreted in a manner that is consistent with equality principles 

in order to ensure that the law responds to the needs of those disadvantaged individuals and 

groups whose protection is at the heart of section 15 of the Charter. 
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Canadian Charter of Rights and Freedoms, Constitution Act, 1982, Schedule B to the 
Canada Act 1982 (UK), 1982, c. 11, s. 15(1). 

Law Society of British Columbia v. Andrews, [1989] 1 S.C.R. 143 at p. 185. 

New Brunswick (Minister of Health and Community Services) v. G.(J.), [1999] 3 S.C.R. 
46 at paras. 112, 115. 

R. v. Williams, [1998] 1 S.C.R. 1128 at paras. 48-49. 

 

9. Equality principles have been used in other criminal law contexts to interpret community 

standards: 

a) In Latimer, the Supreme Court held that the necessity defence reflects society’s 

values as to what is appropriate, requiring an assessment of “community standards 

infused with constitutional considerations (such as, in this case, the section 15(1) 

equality rights of the disabled).”  

b) In Tran, the Supreme Court considered the meaning of the “ordinary person” element 

of the provocation defence, noting that the standard is informed by “the commitment 

to equality” and that it would be inappropriate to “ascribe to the ordinary person the 

characteristic of being homophobic.”  

c) In Lavallée, the majority of the Supreme Court considered the circumstances of 

women in relationships with abusive spouses and redefined the criminal law of self-

defence in light of the realities of their experiences. 

d) In Park, the majority of the Supreme Court re-visited the mental element for sexual 

assault in order to ensure the criminal law was responsive to women’s realities, 

“rather than a vehicle for the perpetuation of historic repression and disadvantage.” 

R. v. Latimer, [2001] 1 S.C.R. 3 at para. 34. 

R. v. Tran, [2010] 3 S.C.R. 350 at 368. 
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R. v. Lavallée, [1990] 1 S.C.R. 852 at pp. 874-877, 880, 883-884, 889-891. 

R. v. Park, 1995 CanLII 104 at para. 51. 

 

10. Therefore, the lens of equality should inform concepts such as “standards of decency.” A 

law that requires a court to impose a punishment that by definition more harshly impacts 

historically disadvantaged groups is one that violates standards of decency. As argued below, the 

mandatory victim surcharge creates just such an ill.  

 

ii. The mandatory victim surcharge imposes unequal punishment on people living in 
poverty, disproportionately affecting historically disadvantaged groups. 

 

11. The lens of equality helps to highlight the harshly unequal impacts of the mandatory 

victim surcharge upon those living in poverty. These unequal impacts flow from two features of 

the victim surcharge: that it is mandatory and that it does not allow a court to consider a person’s 

ability to pay. 

 

12. It is uncontroversial that historically disadvantaged communities, protected from 

discrimination by the Charter, are over-represented amongst people living in poverty. This 

troubling social phenomenon has been recognized in numerous cases. Poverty is a condition 

experienced more frequently by women (particularly single mothers), Indigenous communities, 

elderly persons, racialized persons and persons with disabilities. Inequality may be experienced 

in an intersecting manner because peoples’ lives are not experienced in discrete categories. 

New Brunswick (Minister of Health and Community Services) v. G. (J.), [1999] 3 S.C.R. 
46 at para. 113.  

Sparks v. Dartmouth/Halifax County Regional Housing Authority, 1993 CanLII 3176 (NS 
CA) at paras. 31-34. 
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Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624 at para. 56 

Falkiner v. Ontario (Minister of Community and Social Services), 2002 CanLII 44902 
(ON CA) at paras. 86-88. 

R. v. Ipeelee, 2012 SCC 13 at paras. 60-61, 67. 

R. v. Kapp, [2008] 2 S.C.R. 483 at para. 59. 

Withler v. Canada (Attorney General), 2011 SCC 12 at para. 58. 

 

13. With the over-representation of Charter protected groups in poverty, equality concerns 

can arise where laws have a disproportionately negative impact on the poor.  

    

14. Those living in the deepest poverty are often reliant on social assistance or other income 

support programs for their survival. The Court of Appeal has recognized receipt of social 

assistance as an analogous ground under section 15 of the Charter based on “significant evidence 

of historical disadvantage of and continuing prejudice against social assistance recipients ... They 

are therefore subject to stigma leading to social exclusion.”  

Falkiner v. Ontario (Minister of Community and Social Services), 2002 CanLII 44902 
(ON CA) at paras. 86-87. 

 

15. The over-representation of historically disadvantaged groups in poverty is reflected in the 

jurisprudence that has emerged in response to the mandatory victim surcharge. As noted by the 

British Columbia Provincial Court in Barinecutt, the reported cases challenging the victim 

surcharge demonstrate that those most affected include:  

offenders whose circumstances include mental health issues, homelessness, chronic 
unemployment, limited financial stability only through income assistance benefits, drug 
and/or alcohol addiction, cognitive and developmental delays, and, impact directly or 
indirectly from native residential school programs and other circumstances which cause 
[A]boriginal offenders innumerable challenges. 
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Tinker Book of Authorities: R. v. Barinecutt, 2015 BCPC 189 at para. 74. 

 

16. The intersections of poverty and disability are clear from the 25 victim surcharge cases 

summarized in the Tinker appellants’ factum: sixteen people relied on a government income 

support program. Twenty-one of the 25 are identified as persons with serious disabilities. 

Tinker Appellants’ Factum, Schedule B. 

 

17. There are four specific mechanisms through which the punishment imposed by the 

mandatory victim surcharge is not shared equally, all of which arise because the court cannot 

consider ability to pay. First, unlike those who are financially secure, impoverished people are at 

risk of imprisonment if they cannot pay the surcharge, marking a troubling return to the debtors’ 

prisons that were abolished in Ontario at the end of the 19th century.  

R. v. Wu, 2003 SCC 73 at paras. 2, 34. 

 

18. While section 734.7 of the Criminal Code prevents courts from imprisoning individuals 

who have a “reasonable excuse” for refusing to pay a fine, there is at least one reported example 

in which a social assistance recipient was incarcerated for defaulting on a $200 mandatory victim 

surcharge, even though the court agreed that he had “no means to pay.”  

Criminal Code, R.S.C., 1985, c. C-46, s. 734.7. 

R. v. Bailey, 2013 BCPC 326 at paras. 6-7. 

 

19. As the Supreme Court noted in Wu, the threat of jail affects some more than others: fine 

default played a major role in the imprisonment of women, especially Indigenous women in the 

Prairie provinces. 

R. v. Wu, [2003] 3 S.C.R. 530 at paras. 34-35. 
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20. Second, those living in poverty are more likely than their wealthier peers to be subject to 

the non-incarceral enforcement options, none of which have the protection of a “reasonable 

excuse” for failure to pay. Regardless of ability to pay, failure to comply with the mandatory fine 

could lead to the loss of licences and permits, including driving licences, vehicle registration, 

taxi licences, hunting permits, work permits, and so on, the loss of which can severely undermine 

access to employment and compromise food security and Aboriginal rights in the case of hunting 

permits.  

Criminal Code, R.S.C., 1985, c. C-46, s. 734.5. 

R. v. Wu, [2003] 3 S.C.R. 530, para. 56. 

 

21. Third, and even more significantly, those with outstanding surcharges are unable to 

complete their sentence and obtain record suspensions. As a result, those living in poverty face 

the prospect of an indefinite sentence, an exceptional sentence that has heretofore been reserved 

for offenders determined to be a severe danger to the well-being of the public. Those who are 

never able to pay the mandatory victim surcharge remain criminalized for the remainder of their 

lives.  

Criminal Records Act, RSC 1985, c C-47, s. 4(1). 

R. v. Johnson, [2003] 2 S.C.R. 357 at para. 36. 

 

22. Apart from the terrible stigma of criminalization, lack of access to record suspensions 

creates serious barriers for deeply poor people to find employment, reintegrate and improve their 

lives. The lingering criminal debt can only feed the already negative stereotypes linking 

criminality and some disadvantaged groups, for example, on the basis of race or disability.  In 
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short, the mandatory victim surcharge enhances poor people’s stigmatization, social exclusion 

and experience of displacement. 

R. v. Williams, [1998] 1 S.C.R. 1128 at paras. 27-28. 

R v. Brown, 2003 CanLII 52142(Ont. C.A.) at paras. 9, 94. 

 

23. In Wu, a social assistance recipient was given a conditional sentence in lieu of a fine he 

could not pay. The Supreme Court equated the sentence to a “debtors’ prison ‘in the 

community,’” which it described as “repugnant in the case of an individual who is undeserving 

of jail yet who simply cannot pay.” The entirely foreseeable never-ending sentences that result 

from the mandatory victim surcharge are equally repugnant. 

Criminal Records Act, RSC 1985, c C-47, s. 4(1). 

R. v. Wu, [2003] 3 S.C.R. 530, paras. 2, 32-36. 

 

24. Finally, given the consequences of non-payment, many impoverished persons will pay 

the surcharge but at great sacrifice to their health and well-being. They must compromise their 

personal welfare to a degree that those with greater financial means do not.  

 

25. While the amounts of the surcharge may seem small, payment would cause significant 

hardship to those living in poverty, particularly when facing convictions for multiple offences. 

For example, M. Larocque was simultaneously convicted of seven offences, resulting in a $700 

victim surcharge. In Michael, another reported case, an extremely vulnerable Indigenous man 

faced a $900 fine. 

Tinker Book of Authorities: R. v. Michael, 2014 ONCJ 360 at paras. 65, 88. 

Tinker Book of Authorities: R. v. Larocque, [2015] O.J. No. 7135 at paras. 132-133. 
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26. In Trial Lawyers Association of British Columbia, the Supreme Court expressed concern 

about fees – court fees in that case – that require poor people to sacrifice their needs in order to 

pay. In British Columbia, courts could only grant fee exemptions to “impoverished” litigants. 

The litigants in question were not poor enough to be called “impoverished”, but nonetheless 

could not afford the court fees. The Supreme Court ruled that it was unconstitutional to require 

litigants to sacrifice “reasonable expenses” to pay court fees because it subjects them to undue 

hardship and effectively prevents access to the courts. The Court waived fees that were “almost 

the net monthly income of the family,” with net income being whatever income was left after 

payment of reasonable expenses. 

Trial Lawyers Association of British Columbia v. British Columbia (Attorney General), 
2014 SCC 59 at paras. 46-48. 

 

27. The mandatory victim surcharge offers no relief to impoverished offenders who will 

inevitably suffer undue hardship to pay the surcharge. Unlike the litigants in Trial Lawyers 

Association, impoverished offenders sacrifice much more than “reasonable expenses” to pay the 

fine. They must sacrifice the basic necessities of life.  

 

28. After paying for necessary expenses most social assistance recipients are left with an 

effective net monthly income of $0. As recognized by the Superior Court in Broomer, a 

challenge to the reduction of social assistance payments as a consequence of a fraud conviction, 

“the level at which social assistance is paid provides only a minimal level of subsistence and, 

consequently, places all recipients in a position where any negative impact on the payments 

being received can have very serious effects.” 

Broomer v. Ontario (Attorney General), [2002] O.J. No. 2196 at para. 47 (emphasis 
added). 
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29. For social assistance recipients, a victim surcharge will almost always exceed their “net 

monthly income”, or even exceed their gross monthly income. For example, Mr. Michael was 

facing a $900 victim surcharge but only received $250 per month from Ontario Works.  

Tinker Book of Authorities: R. v. Michael, 2014 ONCJ 360 at para. 1. 

 

30. “Feed the kids or pay the rent” is not just a slogan used by anti-poverty activists to 

highlight the daily struggle of single mothers living in poverty in Ontario. It is a reality of life. 

The mandatory victim surcharge just adds one more impossible choice to that calculus. The 

uniform application of the mandatory victim surcharge masks deeply unequal impacts. 

 

iii.  The impact on historically disadvantaged groups living in poverty is grossly 
disproportionate to the purpose of the surcharge 

 

31. The proportionality of a law is assessed by balancing the effect of a law against the 

purpose of the law. In this case, the stated object of the mandatory victim surcharge, as captured 

in the title of the Bill passed by Parliament (“Increasing Offender’s Accountability to Victims 

Act”), is to increase offenders’ accountability to victims of crime. It does so by requiring a 

contribution to the cost of victim services. 

Canada (Attorney General) v. Bedford, [2013] 3 S.C.R. 1101 at paras. 121-122. 

Bill C-37, An Act to Amend the Criminal Code, 1st Sess. 41st Parl., 2013 (alternative title: 
Increasing Offender’s Accountability to Victims Act). 

 

32. It is a hallmark of “cruel and unusual” punishment that the effect of such punishment 

goes beyond what is necessary to achieve a valid penal purpose. Imposing a mandatory victim 
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surcharge without permitting consideration of ability to pay goes far beyond what is required to 

increase accountability to victims.   

R. v. Smith 1987 CanLII 64 (SCC) at pp. 1072, 1074. 

 

33. The cruelty of the law lies in the fact that those living in poverty will experience 

significant hardship while others with wealth will experience no hardship whatsoever. The 

mandatory surcharge places those living in deep and grinding poverty (and thus historically 

disadvantaged groups) at risk of incarceration, indeterminate sentences, food insecurity and 

homelessness.  

 

34. In contrast, licences, permits and record suspensions are privileges that those with wealth 

who are convicted of offences can take for granted. Their sentences will always have a finite end 

point. They are not at risk of jail. The experience of the mandatory victim surcharge is so 

different for the wealthy that their sentence is wholly different in character from that experienced 

by those in poverty.  

 

35. Imposing the victim surcharge universally, irrespective of undue hardship stemming from 

an inability to pay, aggravates historical disadvantage. The mandatory victim surcharge punishes 

the poor as a group more harshly than the wealthy, deepens inequality in a manner that is not 

necessary to achieve the purpose of the law, and is therefore grossly disproportionate contrary to 

section 12 of the Charter. 
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B. Section 7: The mandatory victim surcharge arbitrarily deprives historically 
disadvantaged groups living in poverty of security of the person 

 

i. The mandatory victim surcharge infringes the right to security of the person 

 

36. Establishing that a law violates section 7 is a two-step process. First, the claimant must 

demonstrate that the law causes a deprivation to life, liberty and/or security of the person. If so, 

the claimant must establish that the deprivation is contrary to the principles of fundamental 

justice.   

 

37. The Tinker appellants argue that the threat of incarceration for non-payment of the victim 

surcharge engages the rights to liberty and security of the person. The Income Security 

Advocacy Centre argues that, in addition, security of the person is engaged because the 

mandatory surcharge can cause serious harm to the health of those living in poverty and in effect 

imposes an indeterminate sentence. 

Tinker Factum at paras. 27-29. 

 

38. Security of the person is engaged by state interference with an individual’s physical or 

psychological integrity, including any state action that causes physical or serious psychological 

suffering. A law can be said to be the “cause” of the deprivation where there is a “sufficient 

causal connection.” This standard does not require the impugned law to be the only or the 

dominant cause of the prejudice. It is satisfied by a “reasonable inference, drawn on a balance of 

probabilities.” 

Carter v. Canada (Attorney General), [2015] 1 S.C.R. 331 at para. 64. 

Canada (Attorney General) v. Bedford, [2013] 3 S.C.R. 1101 at paras. 75-76. 
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39. Under threat of incarceration, impoverished persons are under enormous pressure to pay 

the surcharge regardless of their means. None of the Appellants have money to spare. Mr. 

Tinker, who reports the highest income ($1,200 per month) has only $170 per month after paying 

for rent and medication. He has no savings he can draw on to pay the surcharge. 

Tinker Appeal Book: Proposed Affidavit of Edward Tinker at p. 105. 

 

40. As argued above, the mandatory nature of the victim surcharge compels those living in 

deep poverty to sacrifice their health and well-being in order to pay the mandatory surcharge. 

The surcharge therefore deprives them of security of the person.  

 

41. It is foreseeable that there are those who will likely never be able to pay the fine. Indeed, 

the Ontario Court of Justice in Michael found just that: 

In this case I find on the balance of probabilities that Mr. Michael cannot pay the victim 
surcharge now and will not be able to pay the $900 sum in the foreseeable future. I make 
this finding given Mr. Michael’s lack of education, his deep-seated personal problems, 
the depth of his substance abuse and the horrid downward spiral he had been on for more 
than two and a half years. Indeed, there is a real chance that he will never be able to pay 
the victim surcharge … 

Tinker Book of Authorities: R. v. Michael, 2014 ONCJ 360 at para. 65. 

 

42. Those who are never able to pay the mandatory victim surcharge remain criminalized for 

the remainder of their lives. There are both material and psychological repercussions of this 

ongoing stigmatization. It creates serious barriers for deeply poor people to obtain a record 

suspension, find employment, reintegrate with society, and thus engages and infringes their 

security of the person. 
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ii. The mandatory victim surcharge is arbitrary and therefore contrary to the 
principles of fundamental justice 

 

43. Section 7 of the Charter is centrally concerned with capturing “inherently bad laws: that 

is, laws that take away life, liberty, or security of the person in a way that runs afoul of our basic 

values. The principles of fundamental justice are an attempt to capture those values.” Laws that 

violate section 7 diminish the justice system’s commitment to the dignity and worth of every 

human person. Such laws ask the rights claimant to “serve as a scapegoat” via a process that is 

“fundamentally unfair.” 

Canada (Attorney General) v. Bedford, [2013] 3 S.C.R.1101 at paras. 96, 105. 

Carter v. Canada (Attorney General), 2015 SCC 5 at para. 81. 

 

44. Laws that are “arbitrary” violate the principles of fundamental justice. A law is arbitrary 

when there is no rational connection between the object and the effect of the law.  

Canada (Attorney General) v. Bedford, [2013] 3 S.C.R. 1101 at para. 98. 

 

45. As noted above, the object of the mandatory victim surcharge is to increase offenders’ 

accountability to victims by requiring them to pay into a fund that supports victims. It seeks to 

achieve that goal by making payment mandatory and denying the sentencing court any discretion 

in the amount of the fines. 

 

46. The law is arbitrary in two related ways. First, the law’s object is not achieved by 

imposing a mandatory fine on people with no ability to pay. It is the design of the law itself that 

has this irrational effect, because sentencing courts cannot consider the means of the person 

before them when setting the surcharge. The scheme would be rationally connected to the goal of 



16 

  

increasing accountability to victims if it allowed sentencing judges to tailor the surcharge to the 

person’s ability to pay. Instead, the law imposes $900 fines on people like Mr. Michael, who are 

unable to pay, with no corresponding benefit to victim services. 

 

47. Second, the actual effect of the law is to deepen the disadvantage suffered by social 

assistance recipients and other historically disadvantaged groups living in poverty. The unequal 

hardship that flows from the lack of discretion to consider ability to pay is not connected to the 

law’s purpose of accountability to victims of crime. 

 

48. Laws that have an unequal effect on disadvantaged groups can offend the principles of 

fundamental justice. In JG, an impoverished mother argued that it was a violation of her section 

7 rights for the state to deny her legal representation when she was at risk of losing custody of 

her children to a child protection agency. She relied upon social assistance for her survival and 

could not afford a lawyer. The Honourable Justice L’Heureux-Dubé found it “significant” that 

the appeal related to legal representation for “those whose economic circumstances are such that 

they are unable to afford such representation.” She expressed concern about the disproportionate 

impact of denying legal representation to parents from disadvantaged groups: 

Issues involving parents who are poor necessarily disproportionately affect women and 
therefore raise equality concerns and the need to consider women’s perspectives. As well 
as affecting women in particular, issues of fairness in child protection hearings also have 
particular importance for the interests of women and men who are members of other 
disadvantaged and vulnerable groups, particularly visible minorities, Aboriginal people, 
and the disabled. 

These equality concerns informed the Honourable Justice L’Heureux-Dubé’s finding that the 

failure to provide legal representation in the circumstances of the case was contrary to the 

principles of fundamental justice. 
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New Brunswick (Minister of Health and Community Services) v. G. (J.), [1999] 3 S.C.R. 
46 at paras. 113-114. 

 

49. As in JG, the mandatory victim surcharge visits the most negative consequences upon 

persons whose economic circumstances are such that they are unable to afford the surcharge, and 

therefore necessarily disproportionately affects protected groups who are overrepresented in 

poverty: women, racialized persons, Indigenous people, persons with disabilities and social 

assistance recipients. By subjecting some offenders to harsher punishment for their crimes 

simply because they are poor, the mandatory surcharge deepens inequality.  

 

50. The effect of the mandatory victim surcharge is not rationally connected to its objective 

of accountability to victims of crime. Instead, it contributes to increased inequality, poverty and 

deprivation for Charter protected groups in circumstances in which the desired accountability to 

victims cannot be achieved. These outcomes are the epitome of arbitrariness, and thus the 

mandatory victim surcharge violates section 7 of the Charter. 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 26th day of January 2017. 

 
______________________________ 
Jackie Esmonde (LSUC# 47793P) and Dan Rohde (LSUC# 61683C) 
 
Income Security Advocacy Centre 
1500-55 University Avenue 
Toronto, Ontario 
M5J 2H7 

 
Tel:  (416) 597-5820, ext. 5153 
Fax:     (416) 597-5821 
Email: esmondja@lao.on.ca; rohded@lao.on.ca 
 
Lawyers for the Income Security Advocacy Centre 



18 

  

 
SCHEDULE A: LIST OF AUTHORITIES 

1. R. v. Wu, [2003] 3 S.C.R. 530. 

2. R. v. Lloyd, [2016] S.C.J. No. 13. 

3. R. v. Nur, 2015 SCC 15 at para. 104. 

4. Law Society of British Columbia v. Andrews, [1989] 1 S.C.R. 143. 

5. New Brunswick (Minister of Health and Community Services) v. G.(J.), [1999] 3 S.C.R. 
46. 

6. R. v. Williams, [1998] 1 S.C.R. 1128. 

7. R. v. Tran, [2010] 3 S.C.R. 350. 

8. R. v. Latimer, [2001] 1 SCR 3. 

9. R. v. Lavallée, [1990] 1 S.C.R. 852. 

10. R. v. Park, 1995 CanLII 104. 

11. Sparks v. Dartmouth/Halifax County Regional Housing Authority, 1993 CanLII 3176 (NS 
CA). 

12. Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624. 

13. Falkiner v. Ontario (Minister of Community and Social Services), 2002 CanLII 44902 
(ON CA). 

14. R. v. Ipeelee, 2012 SCC 13. 

15. R. v. Kapp, [2008] 2 S.C.R. 483. 

16. Withler v. Canada (Attorney General), 2011 SCC 12. 

17. R. v. Bailey, 2013 BCPC 326. 

18. R. v. Johnson, [2003] 2 SCR 357. 

19. R v. Brown, 2003 CanLII 52142. 

20. Trial Lawyers Association of British Columbia v. British Columbia (Attorney General), 
2014 SCC 59. 

21. Broomer v. Ontario (Attorney General), [2002] O.J. No. 2196. 



19 

  

22. Canada (Attorney General) v. Bedford, [2013] 3 SCR 1101. 

23. R. v. Smith 1987 CanLII 64 (SCC). 

24. Carter v. Canada (Attorney General), [2015] 1 SCR 331. 



20 

  

SCHEDULE B: LEGISLATION 

A. Canadian Charter of Rights and Freedoms, Constitution Act, 1982, Schedule B to the 
Canada Act 1982 (UK), 1982, c 11. 

 
s. 7. Everyone has the right to life, liberty and security of the person and the right not to be 
deprived thereof except in accordance with the principles of fundamental justice. 
 
s. 12. Everyone has the right not to be subjected to any cruel and unusual treatment or 
punishment. 
 
s. 15(1). Every individual is equal before and under the law and has the right to the equal 
protection and equal benefit of the law without discrimination and, in particular, without 
discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or 
physical disability. 
 
 
B. Criminal Code, R.S.C., 1985, c. C-46. 

s. 734.5(a). If an offender is in default of payment of a fine, where the proceeds of the fine 
belong to Her Majesty in right of a province by virtue of subsection 734.4(1), the person 
responsible, by or under an Act of the legislature of the province, for issuing, renewing or 
suspending a licence, permit or other similar instrument in relation to the offender may refuse 
to issue or renew or may suspend the licence, permit or other instrument until the fine is paid in 
full, proof of which lies on the offender. 

s. 734.7. (1) Where time has been allowed for payment of a fine, the court shall not issue a 
warrant of committal in default of payment of the fine 

(a) until the expiration of the time allowed for payment of the fine in full; and 

(b) unless the court is satisfied 

(i) that the mechanisms provided by sections 734.5 and 734.6 are not appropriate in the 
circumstances, or 

(ii) that the offender has, without reasonable excuse, refused to pay the fine or discharge 
it under section 736. 

 (2) Where no time has been allowed for payment of a fine and a warrant committing the 
offender to prison for default of payment of the fine is issued, the court shall state in the 
warrant the reason for immediate committal. 



21 

  

 (2.1) The period of imprisonment in default of payment of the fine shall be specified in a 
warrant of committal referred to in subsection (1) or (2). 

 (3) The provisions of Parts XVI and XVIII with respect to compelling the appearance of an 
accused before a justice apply, with such modifications as the circumstances require, to 
proceedings under paragraph (1)(b). 

 (4) The imprisonment of an offender for default of payment of a fine terminates the operation 
of sections 734.5 and 734.6 in relation to that fine. 

 
s. 736 (1) An offender who is fined under section 734 may, whether or not the offender is serving 
a term of imprisonment imposed in default of payment of the fine, discharge the fine in whole or 
in part by earning credits for work performed during a period not greater than two years in a 
program established for that purpose by the lieutenant governor in council 

(a) of the province in which the fine was imposed, or 

(b) of the province in which the offender resides, where an appropriate 
agreement is in effect between the government of that province and the 
government of the province in which the fine was imposed, 

if the offender is admissible to such a program. 

(2) A program referred to in subsection (1) shall determine the rate at which credits are earned 
and may provide for the manner of crediting any amounts earned against the fine and any other 
matters necessary for or incidental to carrying out the program. 

(3) Credits earned for work performed as provided by subsection (1) shall, for the purposes of 
this Act, be deemed to be payment in respect of a fine. 

(4) Where, by virtue of subsection 734.4(2), the proceeds of a fine belong to Her Majesty in 
right of Canada, an offender may discharge the fine in whole or in part in a fine option program 
of a province pursuant to subsection (1), where an appropriate agreement is in effect between 
the government of the province and the Government of Canada. 

 

s. 737 (9) Subsections 734(3) to (7) and sections 734.3, 734.5, 734.7, 734.8 and 736 apply, with 
any modifications that the circumstances require, in respect of a victim surcharge imposed 
under subsection (1) and, in particular, 

(a) a reference in any of those provisions to “fine”, other than in subsection 734.8(5), 
must be read as if it were a reference to “victim surcharge”; and 

(b) the notice provided under subsection (8) is deemed to be an order made under 
section 734.1. 
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C. Criminal Records Act, R.S.C. 1985, c. C-47. 

4 (1) A person is ineligible to apply for a record suspension until the following period has 
elapsed after the expiration according to law of any sentence, including a sentence of 
imprisonment, a period of probation and the payment of any fine, imposed for an offence: 

(a) 10 years, in the case of an offence that is prosecuted by indictment or is a service 
offence for which the offender was punished by a fine of more than five thousand dollars, 
detention for more than six months, dismissal from Her Majesty’s service, imprisonment 
for more than six months or a punishment that is greater than imprisonment for less than 
two years in the scale of punishments set out in subsection 139(1) of the National 
Defence Act; or 

(b) five years, in the case of an offence that is punishable on summary conviction or is a 
service offence other than a service offence referred to in paragraph (a). 

 
 
D. Bill C-28, An Act to amend the Criminal Code (victim surcharge), 1st Sess., 42nd Parl., 

2016, cl. 2 (1st reading 21 October 2016). 

2 (1) Subsection 737(1) of the Act is replaced by the following: 
 
737 (1) Subject to subsection (1.1), an offender who is convicted, or discharged under 
section 730, of an offence under this Act or the Controlled Drugs and Substances Act shall pay a 
victim surcharge for each offence, in addition to any other punishment imposed on the offender. 
 
(1.1) The court may order an offender to pay fewer victim surcharges than the number of 
offences, if it is satisfied that the total amount of the surcharges imposed on the offender for the 
following types of offences would be disproportionate in the circumstances: 
(a) any offence relating to the offender’s failure to appear before a court; and 
(b) any offence relating to a breach of any conditions of a release imposed on the offender by a 
peace officer or of any conditions of a court order, if that breach did not cause a victim physical 
or emotional harm, property damage or economic loss. 
 
(2) Section 737 of the Act is amended by adding the following after subsection (4): 
 
(5) If an offender establishes to the satisfaction of the court that payment of a victim surcharge 
under subsection (1) would cause undue hardship to the offender, the court may, on application 
of the offender, make an order exempting the offender from the payment of the victim surcharge. 
 
(6) For the purposes of subsection (5), undue hardship means the offender is unable to pay a 
victim surcharge on account of the offender’s precarious financial circumstances, including 
because of their unemployment, homelessness, lack of assets or significant financial obligations 
towards their dependants. 
 
(6.1) For greater certainty, for the purposes of subsection (6), the imprisonment of the offender 
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alone does not constitute undue hardship. 
 
(6.2) When the court makes an order under subsection (1.1) or (5), the court shall state its 
reasons in the record of the proceedings. 
 
(3) The portion of subsection 737(9) of the Act before paragraph (a) is replaced by the 
following: 
 
(9) Subsections 734(3) to (7) and sections 734.3, 734.5, 734.7, 734.8 and 736 apply, with any 
modifications that the circumstances require, in respect of a victim surcharge imposed under 
subsection (1) or (1.1) and, in particular, 
 
(10) Subsections (1.1) and (5) to (6.2) apply to any offender who is sentenced for an offence 
under this Act or the Controlled Drugs and Substances Act, after the day on which those 
subsections come into force, regardless of whether or not the offence was committed before that 
day. 
 
3 Paragraph (b) of the definition sentence in section 785 of the Act is replaced by the 
following: 
 
(b) an order made under subsection 109(1) or 110(1), section 259 or 261, subsection 730(1) 
or 737(1.1), (3) or(5) or section 738, 739, 742.1 or 742.3, 
 
4 This Act comes into force on the 30th day after the day on which it receives royal assent. 
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