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PART | - OVERVIEW

1. The mandatory victim surcharge places those liumngoverty at risk of incarceration,
indeterminate or even permanent sentences, foedunsy and homelessness. Their wealthier
peers face no such consequences, even when cahefdige same crime. To borrow language
from the Supreme Court of Canada, the mandatotynvieurcharge marks a troubling return to
“debtors’ prisons.”

R. v. Wuy[2003] 3 S.C.R. 530 at paras. 2, 32-36.

2. The Income Security Advocacy Centre, is a speclaligl clinic that conducts test case
litigation and advocacy concerning low-income waskand recipients of income security
programs. The Intervenor will address two issuést,Rhe mandatory victim surcharge violates
section 12 of th€harter by imposing harshly unequal punishment based conme and
exacerbating inequality for historically disadvayed groups. Second, the mandatory victim
surcharge also violates section 7 of @ferter by imposing harsher sentences upon
impoverished and disadvantaged groups in a mahaerstarbitrary.

Canadian Charter of Rights and Freedqr@®nstitution Act, 1982, Schedule B to the
Canada Act 1982 (UK), 1982, c. 11, ss. 7, 12.

PART Il - FACTS

3. All of the Appellants experience deep poverty, vathidence of monthly incomes
ranging between $0 and $1,2bAt the time of their sentencing, none were empibyihey
either relied on government income support progriampersons with disabilities or had no

source of income.

! Since the record does not include evidence reispeitr. Eckstein’s income or employment, referenicethis
factum to the financial means of the Appellantswith respect to the other Appellants.



Tinker Appeal BookR. v. Tinker, Judge, Bondoc, Me@@nt. S.C.) at pp. 89-90, 95;
paras. 3-10, 47-50.

Tinker Appeal Book: Proposed Affidavit of EdwarchKer at p. 105.
Tinker Appeal Book: Affidavit of Kelly Judge at f04.

Tinker Book of AuthoritiesR. v. Larocqug[2015] O.J. No. 7135 at para. 5.

4. Despite their very difficult financial circumstars;eéhe sentencing court had no discretion
to waive payment of the victim surcharge or redineeamount. The surcharges imposed ranged
between $200 up to $700 for M. Larocque, a 22 wéirnan with serious mental health
disabilities who lives on as little as $71 per nfont

Tinker Book of AuthoritiesR. v. Larocquge[2015] O.J. No. 7135 at paras. 5, 132-133.

Tinker Appeal BookR. v. Tinker, Judge, Bondoc, Me@@hnt. S.C.) at pp. 89-90, 95;
paras. 3-4, 47.

Eckstein Appeal Book, Tab 5: Eckstein Fine Ordeativhh surcharge.

PART Il - ISSUES AND ANALYSIS

5. The Income Security Advocacy Centre will addressfatiowing issues:

a. Whether the mandatory victim surcharge “outragasdsrds of decency,” contrary to
section 12 of th€harter, because its harsh punishment is imposed unequadiy
historically disadvantaged groups living in poverty

b. Whether the mandatory victim surcharge arbitradéprives historically
disadvantaged groups living in poverty of secuoityhe person, contrary to section 7

of theCharter.



A. Section 12: The mandatory victim surcharge “outrage standards of decency” because
its harsh effects are imposed unequally upon histarally disadvantaged groups living in

poverty

i. Equality principles inform the question of whether punishment “outrages
standards of decency”

6. A sentence is grossly disproportionate contrarseition 12 of th€harterwhen it is “so
excessive as to outrage standards of decency.’s{ygrosproportionate punishment includes
sentences that go “far beyond what is necessagrsotect the public, far beyond what is
necessary to express moral condemnation of theaefe and far beyond what is necessary to
discourage others from engaging in such conduetdtther words, the effects of the punishment
grossly exceed the purpose of imposing punishnmettitd first place.

R. v. Lloyd[2016] S.C.J. No. 13 at para. 24.
R. v. Nur 2015 SCC 15 at para. 104.

7. Thus, “cruel and unusual” punishment is intimatétyg to community norms about what

is a just or unjust response to criminal conduct.

8. Section 15’s equality principles can and shouldsags determining whether a law is
contrary to such norms. The Supreme Court of Cahadalescribed the equality guarantee as
“the broadest of all guarantees,” one which appbestrengthens, and supports all other rights
guaranteed by th€harter. SubstantiveCharterrights, such as the right to be free from cruel an
unusual punishment, should be interpreted in a evatat is consistent with equality principles
in order to ensure that the law responds to thdsieéthose disadvantaged individuals and

groups whose protection is at the heart of sedttoof theCharter.



Canadian Charter of Rights and Freedqr@®nstitution Act, 1982, Schedule B to the
Canada Act 1982 (UK), 1982, c. 11, s. 15(2).

Law Society of British Columbia v. AndreWs989] 1 S.C.R. 143 at p. 185.

New Brunswick (Minister of Health and Communityw&es) v. G.(J,)[1999] 3 S.C.R.
46 at paras. 112, 115.

R. v. William$[1998] 1 S.C.R. 1128 at paras. 48-49.

9. Equality principles have been used in other crinisa contexts to interpret community
standards:
a) In Latimer, the Supreme Court held that the necessity defesfleets society’s

b)

d)

values as to what is appropriate, requiring anssssent of “community standards
infused with constitutional considerations (suchimshis case, the section 15(1)
equality rights of the disabled).”

In Tran, the Supreme Court considered the meaning ofdfdirfary person” element
of the provocation defence, noting that the stashtainformed by “the commitment
to equality” and that it would be inappropriaté'@scribe to the ordinary person the
characteristic of being homophobic.”

In Lavallée the majority of the Supreme Court consideredctrmimstances of
women in relationships with abusive spouses aneffirget] the criminal law of self-
defence in light of the realities of their expedes.

In Park, the majority of the Supreme Court re-visited iental element for sexual
assault in order to ensure the criminal law wapaasive to women'’s realities,

“rather than a vehicle for the perpetuation ofdnistrepression and disadvantage.”

R. v. Latimer[2001] 1 S.C.R. 3 at para. 34.

R. v. Tran[2010] 3 S.C.R. 350 at 368.



R. v. Lavallég[1990] 1 S.C.R. 852 at pp. 874-877, 880, 883-889-891.

R. v. Park 1995 CanLlIl 104 at para. 51.

10. Therefore, the lens of equality should inform cquisesuch as “standards of decency.” A
law that requires a court to impose a punishmeattlifi definition more harshly impacts
historically disadvantaged groups is one that Wdatandards of decency. As argued below, the

mandatory victim surcharge creates just such anill

ii. The mandatory victim surcharge imposes unequal mhment on people living in
poverty, disproportionately affecting historicallyisadvantaged groups.

11. The lens of equality helps to highlight the harslmigqual impacts of the mandatory
victim surcharge upon those living in poverty. Thesequal impacts flow from two features of
the victim surcharge: that it is mandatory and thdbes not allow a court to consider a person’s

ability to pay.

12. Itis uncontroversial that historically disadvargdgcommunities, protected from
discrimination by th&harter, are over-represented amongst people living in gpv&his
troubling social phenomenon has been recognizednmerous cases. Poverty is a condition
experienced more frequently by women (particulaihgle mothers), Indigenous communities,
elderly persons, racialized persons and persoisdigabilities. Inequality may be experienced
in an intersecting manner because peoples’ livesiar experienced in discrete categories.

New Brunswick (Minister of Health and Communityw&ers) v. G. (J,)[1999] 3 S.C.R.
46 at para. 113.

Sparks v. Dartmouth/Halifax County Regional Housiughority, 1993 CanLlIl 3176 (NS
CA) at paras. 31-34.



Eldridge v. British Columbia (Attorney Generdll997] 3 S.C.R. 624 at para. 56

Falkiner v. Ontario (Minister of Community and Sac$ervices)2002 CanLlIl 44902
(ON CA) at paras. 86-88.

R. v. Ipeeleg2012 SCC 13 giaras. 60-61, 67.
R. v. Kapp[2008] 2 S.C.R. 483 at para. 59.

Withler v. Canada (Attorney GeneraP011 SCC 12 at para. 58.

13.  With the over-representation Gharter protected groups in poverty, equality concerns

can arise where laws have a disproportionatelytheganpact on the poor.

14.  Those living in the deepest poverty are often ntlan social assistance or other income
support programs for their survival. The Court @ip&al has recognized receipt of social
assistance as an analogous ground under sectioiti®Charter based on “significant evidence
of historical disadvantage of and continuing prejadigainst social assistance recipients ... They
are therefore subject to stigma leading to socielusion.”

Falkiner v. Ontario (Minister of Community and Sac$ervices)2002 CanLlIl 44902
(ON CA) at paras. 86-87.

15.  The over-representation of historically disadvaathgroups in poverty is reflected in the
jurisprudence that has emerged in response to dimelatory victim surcharge. As noted by the
British Columbia Provincial Court iBarinecutt the reported cases challenging the victim
surcharge demonstrate that those most affecteddecl
offenders whose circumstances include mental hesdtles, homelessness, chronic
unemployment, limited financial stability only thugh income assistance benefits, drug
and/or alcohol addiction, cognitive and developrakdelays, and, impact directly or

indirectly from native residential school prograamsl other circumstances which cause
[A]boriginal offenders innumerable challenges.



Tinker Book of AuthoritiesR. v. Barinecuft2015 BCPC 189 at para. 74.

16.  The intersections of poverty and disability areactigom the 25 victim surcharge cases
summarized in the Tinkeppellants’ factum: sixteen people relied on a govent income
support program. Twenty-one of the 25 are idertifie persons with serious disabilities.

Tinker Appellants’ Factum, Schedule B.

17.  There are four specific mechanisms through whiehpilmishment imposed by the
mandatory victim surcharge is not shared equallypfavhich arise because the court cannot
consider ability to pay. First, unlike those whe &nancially secure, impoverished people are at
risk of imprisonment if they cannot pay the surgieamarking a troubling return to the debtors’
prisons that were abolished in Ontario at the drte19" century.

R. v. Wy2003 SCC 73 at paras. 2, 34.

18.  While section 734.7 of th€riminal Codeprevents courts from imprisoning individuals
who have a “reasonable excuse” for refusing togéye, there is at least one reported example
in which a social assistance recipient was incateédrfor defaulting on a $200 mandatory victim
surcharge, even though the court agreed that hénloagheans to pay.”

Criminal Code R.S.C., 1985, c. C-46, s. 734.7.

R. v. Bailey2013 BCPC 326 at paras. 6-7.

19. As the Supreme Court noted\iviy, the threat of jail affects some more than othkems:
default played a major role in the imprisonmentvoimen, especially Indigenous women in the
Prairie provinces.

R. v. Wy[2003] 3 S.C.R. 530 at paras. 34-35.



20.  Second, those living in poverty are more likelyrttiaeir wealthier peers to be subject to
the non-incarceral enforcement options, none ottwvhiave the protection of a “reasonable
excuse” for failure to pay. Regardless of abilaypgy, failure to comply with the mandatory fine
could lead to the loss of licences and permitdudting driving licences, vehicle registration,

taxi licences, hunting permits, work permits, andas, the loss of which can severely undermine
access to employment and compromise food securityAboriginal rights in the case of hunting
permits.

Criminal Code R.S.C., 1985, c. C-46, s. 734.5.

R. v. Wy[2003] 3 S.C.R. 530, para. 56.

21.  Third, and even more significantly, those with ¢amsling surcharges are unable to
complete their sentence and obtain record suspe1sis a result, those living in poverty face
the prospect of an indefinite sentence, an excegit®entence that has heretofore been reserved
for offenders determined to be a severe dangdretavell-being of the public. Those who are
never able to pay the mandatory victim surchargeame criminalized for the remainder of their
lives.

Criminal Records A¢tRSC 1985, ¢ C-47, s. 4(1).

R. v. Johnson2003] 2 S.C.R. 35&t para. 36.

22.  Apart from the terrible stigma of criminalizatidack of access to record suspensions
creates serious barriers for deeply poor peopledoemployment, reintegrate and improve their
lives. The lingering criminal debt can only feeé tidlready negative stereotypes linking

criminality and some disadvantaged groups, for gptanpon the basis of race or disability. In



short, the mandatory victim surcharge enhances peaple’s stigmatization, social exclusion
and experience of displacement.

R. v. Williams$[1998] 1 S.C.R. 1128 at paras. 27-28.

R v. Brown 2003 CanLll 52142(Ont. C.A.) at paras. 9, 94.

23. In Wu a social assistance recipient was given a camgitisentence in lieu of a fine he
could not pay. The Supreme Court equated the semtera “debtors’ prison ‘in the
community,” which it described as “repugnant i ttese of an individual who is undeserving
of jail yet who simply cannot pay.” The entirelyéseeable never-ending sentences that result
from the mandatory victim surcharge are equallyige@ant.

Criminal Records A¢tRSC 1985, ¢ C-47, s. 4(1).

R. v. Wy[2003] 3 S.C.R. 530, paras. 2, 32-36.

24.  Finally, given the consequences of non-paymentynrapoverished persons will pay
the surcharge but at great sacrifice to their heatd well-being. They must compromise their

personal welfare to a degree that those with gréiat@ncial means do not.

25.  While the amounts of the surcharge may seem sp&linent would cause significant
hardship to those living in poverty, particularlyr@n facing convictions for multiple offences.
For example, M. Larocque was simultaneously cordicif seven offences, resulting in a $700
victim surcharge. IMichael another reported case, an extremely vulnerabligémous man
faced a $900 fine.

Tinker Book of AuthoritiesR. v. Michagl2014 ONCJ 360 at paras. 65, 88.

Tinker Book of AuthoritiesR. v. Larocqug[2015] O.J. No. 7135 at paras. 132-133.
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26. In Trial Lawyers Association of British Columbithe Supreme Court expressed concern
about fees — court fees in that case — that reguoioe people to sacrifice their needs in order to
pay. In British Columbia, courts could only graeefexemptions to “impoverished” litigants.
The litigants in question were not poor enoughdaalled “impoverished”, but nonetheless
could not afford the court fees. The Supreme Caued that it was unconstitutional to require
litigants to sacrifice “reasonable expenses” to gayrt fees because it subjects them to undue
hardship and effectively prevents access to theisothe Court waived fees that were “almost
the net monthly income of the family,” with net orae being whatever income was left after
payment of reasonable expenses.

Trial Lawyers Association of British Columbia vitiéth Columbia (Attorney General),
2014 SCC 59 at paras. 46-48.

27.  The mandatory victim surcharge offers no relieidpoverished offenders who will
inevitably suffer undue hardship to pay the surgeabinlike the litigants iffrial Lawyers
Associationimpoverished offenders sacrifice much more thr@asonable expenses” to pay the

fine. They must sacrifice the basic necessitidgef

28.  After paying for necessary expenses most soci&égtasse recipients are left with an
effective net monthly income of $0. As recognizgdte Superior Court iBroomer a
challenge to the reduction of social assistancengaiys as a consequence of a fraud conviction,

“the level at which social assistance is paid ptesionly a minimal level of subsistence and,

consequently, places all recipients in a positibrerg any negative impact on the payments

being received can have very serious effects.”

Broomer v. Ontario (Attorney Genera[p002] O.J. No. 2196 at para. 47 (emphasis
added).
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29.  For social assistance recipients, a victim surchang almost always exceed their “net
monthly income”, or even exceed their gross monitidpme. For example, Mr. Michael was
facing a $900 victim surcharge but only receive8@®ger month from Ontario Works.

Tinker Book of AuthoritiesR. v. Michael2014 ONCJ 360 at para. 1.

30. “Feed the kids or pay the rent” is not just a stbgaed by anti-poverty activists to
highlight the daily struggle of single mothers iigiin poverty in Ontario. It is a reality of life.
The mandatory victim surcharge just adds one nmop®ssible choice to that calculus. The

uniform application of the mandatory victim surajp@masks deeply unequal impacts.

iii. The impact on historically disadvantaged groupsitig in poverty is grossly
disproportionate to the purpose of the surcharge

31. The proportionality of a law is assessed by balapthe effect of a law against the
purpose of the law. In this case, the stated olgettte mandatory victim surcharge, as captured
in the title of the Bill passed by Parliament (‘teasing Offender’s Accountability to Victims
Act”), is to increase offenders’ accountabilityiatims of crime. It does so by requiring a
contribution to the cost of victim services.

Canada (Attorney General) v. Bedfofd013] 3 S.C.R. 1101 at paras. 121-122.

Bill C-37, An Act to Amend the Criminal CodE' Sess. 4% Parl., 2013 (alternative title:
Increasing Offender’s Accountability to Victims JAct

32. ltis a hallmark of “cruel and unusual” punishm#mt the effect of such punishment

goes beyond what is necessary to achieve a vatidl perpose. Imposing a mandatory victim
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surcharge without permitting consideration of a@pito pay goes far beyond what is required to
increase accountability to victims.

R. v. Smiti987 CanLll 64 (SCC) at pp. 1072, 1074.

33.  The cruelty of the law lies in the fact that thdseng in poverty will experience
significant hardship while others with wealth vekperience no hardship whatsoever. The
mandatory surcharge places those living in deepganding poverty (and thus historically
disadvantaged groups) at risk of incarcerationgti@dninate sentences, food insecurity and

homelessness.

34. In contrast, licences, permits and record suspasasice privileges that those with wealth
who are convicted of offences can take for grantéeir sentences will always have a finite end
point. They are not at risk of jail. The experielééhe mandatory victim surcharge is so

different for the wealthy that their sentence iighdifferent in character from that experienced

by those in poverty.

35.  Imposing the victim surcharge universally, irredpexof undue hardship stemming from
an inability to pay, aggravates historical disadagr. The mandatory victim surcharge punishes
the poor as a group more harshly than the wealisgpens inequality in a manner that is not
necessary to achieve the purpose of the law, atietiisfore grossly disproportionate contrary to

section 12 of th€harter.
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B. Section 7: The mandatory victim surcharge arbitrarily deprives historically
disadvantaged groups living in poverty of securityf the person

i. The mandatory victim surcharge infringes the right security of the person

36.  Establishing that a law violates section 7 is a-8t&p process. First, the claimant must
demonstrate that the law causes a deprivatiofieidibberty and/or security of the person. If so,
the claimant must establish that the deprivaticroigtrary to the principles of fundamental

justice.

37.  The Tinker appellants argue that the threat ofrceration for non-payment of the victim
surcharge engages the rights to liberty and sgaoirithe person. The Income Security
Advocacy Centre argues that, in addition, secwitihe person is engaged because the
mandatory surcharge can cause serious harm tee#ith fof those living in poverty and in effect
imposes an indeterminate sentence.

Tinker Factum at paras. 27-29.

38.  Security of the person is engaged by state intemfar with an individual’s physical or
psychological integrity, including any state acttbat causes physical or serious psychological
suffering. A law can be said to be the “cause™af dleprivation where there is a “sufficient
causal connection.” This standard does not regneéempugned law to be the only or the
dominant cause of the prejudice. It is satisfiedbyeasonable inference, drawn on a balance of
probabilities.”

Carter v. Canada (Attorney Generg]2015] 1 S.C.R. 331 at para. 64.
Canada (Attorney General) v. Bedfpfd013] 3 S.C.R. 1101 at paras. 75-76.
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39.  Under threat of incarceration, impoverished persyesunder enormous pressure to pay
the surcharge regardless of their means. NonesoApipellants have money to spare. Mr.
Tinker, who reports the highest income ($1,200rpenth) has only $170 per month after paying
for rent and medication. He has no savings he can dn to pay the surcharge.

Tinker Appeal Book: Proposed Affidavit of Edwarchker at p. 105.

40. As argued above, the mandatory nature of the vistirsharge compels those living in
deep poverty to sacrifice their health and wellhigein order to pay the mandatory surcharge.

The surcharge therefore deprives them of securitiyeoperson.

41. Itis foreseeable that there are those who widlliiknever be able to pay the fine. Indeed,
the Ontario Court of Justice Michaelfound just that:
In this case | find on the balance of probabilitiest Mr. Michael cannot pay the victim
surcharge now and will not be able to pay the $808 in the foreseeable future. | make
this finding given Mr. Michael’s lack of educatioms deep-seated personal problems,
the depth of his substance abuse and the horrichdavd spiral he had been on for more

than two and a half years. Indeed, there is acleahce that he will never be able to pay
the victim surcharge ...

Tinker Book of AuthoritiesR. v. Michagl2014 ONCJ 360 at para. 65.

42. Those who are never able to pay the mandatorywistircharge remain criminalized for
the remainder of their lives. There are both matemd psychological repercussions of this
ongoing stigmatization. It creates serious bartfiersleeply poor people to obtain a record
suspension, find employment, reintegrate with dgcend thus engages and infringes their

security of the person.
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ii. The mandatory victim surcharge is arbitrary and ttefore contrary to the
principles of fundamental justice

43.  Section 7 of th&€harteris centrally concerned with capturing “inhereriihd laws: that

is, laws that take away life, liberty, or secunfythe person in a way that runs afoul of our basic
values. The principles of fundamental justice aratempt to capture those values.” Laws that
violate section 7 diminish the justice system’s ocatment to the dignity and worth of every
human person. Such laws ask the rights claimafseiwve as a scapegoat” via a process that is
“fundamentally unfair.”

Canada (Attorney General) v. Bedfofd013] 3 S.C.R.1101 at paras. 96, 105.

Carter v. Canada (Attorney GeneraP015 SCC 5 at para. 81.

44.  Laws that are “arbitrary” violate the principlesfahdamental justice. A law is arbitrary
when there is no rational connection between theoblnd the effect of the law.

Canada (Attorney General) v. Bedfofd013] 3 S.C.R. 1101 at para. 98.

45.  As noted above, the object of the mandatory vigtimcharge is to increase offenders’
accountability to victims by requiring them to payo a fund that supports victims. It seeks to
achieve that goal by making payment mandatory amgidg the sentencing court any discretion

in the amount of the fines.

46. The law is arbitrary in two related ways. Firsg taw’s object is not achieved by
imposing a mandatory fine on people with no abtityay. It is the design of the law itself that
has this irrational effect, because sentencingtsamannot consider the means of the person

before them when setting the surcharge. The sclukl be rationally connected to the goal of
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increasing accountability to victims if it allowseéntencing judges to tailor the surcharge to the
person’s ability to pay. Instead, the law impos@80kfines on people like Mr. Michael, who are

unable to pay, with no corresponding benefit tdiviservices.

47.  Second, the actual effect of the law is to deeperdisadvantage suffered by social
assistance recipients and other historically diaathged groups living in poverty. The unequal
hardship that flows from the lack of discretiorctmsider ability to pay is not connected to the

law’s purpose of accountability to victims of crime

48. Laws that have an unequal effect on disadvantag®epg can offend the principles of
fundamental justice. 1dG, an impoverished mother argued that it was a traiaof her section
7 rights for the state to deny her legal reprediemavhen she was at risk of losing custody of
her children to a child protection agency. Sheetklipon social assistance for her survival and
could not afford a lawyer. The Honourable Justitgelureux-Dubé found it “significant” that
the appeal related to legal representation forsgéhwhose economic circumstances are such that
they are unable to afford such representation.”e&Xdpeessed concern about the disproportionate
impact of denying legal representation to paremsifdisadvantaged groups:
Issues involving parents who are poor necessas|ydportionately affect women and
therefore raise equality concerns and the needrtsider women’s perspectives. As well
as affecting women in particular, issues of faisn@schild protection hearings also have
particular importance for the interests of womed aren who are members of other

disadvantaged and vulnerable groups, particulasijie minorities, Aboriginal people,
and the disabled.

These equality concerns informed the Honourablgicdus’Heureux-Dubé’s finding that the
failure to provide legal representation in the emstances of the case was contrary to the

principles of fundamental justice.
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New Brunswick (Minister of Health and Communityw&es) v. G. (J,)[1999] 3 S.C.R.
46 at paras. 113-114.

49.  AsinJG, the mandatory victim surcharge visits the mogiatige consequences upon
persons whose economic circumstances are sucth#yaare unable to afford the surcharge, and
therefore necessarily disproportionately affectdguted groups who are overrepresented in
poverty: women, racialized persons, Indigenous [ge@ersons with disabilities and social
assistance recipients. By subjecting some offertdenarsher punishment for their crimes

simply because they are poor, the mandatory sugeld@epens inequality.

50. The effect of the mandatory victim surcharge isnatibnally connected to its objective
of accountability to victims of crime. Insteadcdntributes to increased inequality, poverty and
deprivation forCharter protected groups in circumstances in which thérel@ésccountability to
victims cannot be achieved. These outcomes areqtib@me of arbitrariness, and thus the

mandatory victim surcharge violates section 7 efGharter.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 26day of January 2017.

X

\
)

Jackie Esmonde (LSUC# 47793P) and Dan Rohde (LSUG#683C)

Income Security Advocacy Centre
1500-55 University Avenue
Toronto, Ontario

M5J 2H7

Tel:  (416) 597-5820, ext. 5153
Fax: (416) 597-5821
Email: esmondja@lao.on.ca; rohded@lao.on.ca

Lawyers for the Income Security Advocacy Centre
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SCHEDULE B: LEGISLATION

A. Canadian Charter of Rights and Freedom€onstitution Act, 1982, Schedule B to the
Canada Act 1982 (UK), 1982, c 11.

s. 7.Everyone has the right to life, liberty and setyuoif the person and the right not to be
deprived thereof except in accordance with theggulas of fundamental justice.

s. 12.Everyone has the right not to be subjected tocangl and unusual treatment or
punishment.

s. 15(1).Every individual is equal before and under the tawl has the right to the equal
protection and equal benefit of the law withoutdimination and, in particular, without
discrimination based on race, national or ethnigioy colour, religion, sex, age or mental or
physical disability.

B. Criminal Code R.S.C., 1985, c. C-46.

s. 734.5(a)lf an offender is in default of payment of a finé)ere the proceeds of the fine
belong to Her Majesty in right of a province bytug of subsection 734.4(1), the person
responsible, by or under an Act of the legislatfrthe province, for issuing, renewing or
suspending a licence, permit or other similar unsint in relation to the offender may refuse
to issue or renew or may suspend the licence, permother instrument until the fine is paid in
full, proof of which lies on the offender.

S. 734.7(1) Where time has been allowed for payment ohe, fihe court shall not issue a
warrant of committal in default of payment of theef

(a) until the expiration of the time allowed for pagm of the fine in full; and
(b) unless the court is satisfied

(i) that the mechanisms provided by sections 734cb734.6 are not appropriate in the
circumstances, or

(i) that the offender has, without reasonable secuefused to pay the fine or discharge
it under section 736.

(2) Where no time has been allowed for paymeiat fiie and a warrant committing the
offender to prison for default of payment of theefis issued, the court shall state in the
warrant the reason for immediate committal.
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(2.1) The period of imprisonment in default of pant of the fine shall be specified in a
warrant of committal referred to in subsectiondf.)2).

(3) The provisions of Parts XVI and XVIII with nesct to compelling the appearance of an
accused before a justice apply, with such modificetas the circumstances require, to
proceedings under paragraph l.)(

(4) The imprisonment of an offender for defaulpafyment of a fine terminates the operation
of sections 734.5 and 734.6 in relation to thag.fin

s. 736(1) An offender who is fined under section 734 malgether or not the offender is serving
a term of imprisonment imposed in default of payhwdrthe fine, discharge the fine in whole or
in part by earning credits for work performed dgranperiod not greater than two years in a
program established for that purpose by the lieartegovernor in council

(a) of the province in which the fine was imposed, or

(b) of the province in which the offender residesevehan appropriate
agreement is in effect between the governmentaifgtovince and the
government of the province in which the fine wapased,

if the offender is admissible to such a program.

(2) A program referred to in subsection (1) shetiedmine the rate at which credits are earned
and may provide for the manner of crediting any ant® earned against the fine and any other
matters necessary for or incidental to carryingtbatprogram.

(3) Credits earned for work performed as providgdudsection (1) shall, for the purposes of
this Act, be deemed to be payment in respect ofea f

(4) Where, by virtue of subsection 734.4(2), thecpeds of a fine belong to Her Majesty in
right of Canada, an offender may discharge theifinghole or in part in a fine option program
of a province pursuant to subsection (1), wheragpropriate agreement is in effect between
the government of the province and the Governme@anada.

s. 737(9) Subsections 734(3) to (7) and sections 734838,5] 734.7, 734.8 and 736 apply, with
any modifications that the circumstances requiregspect of a victim surcharge imposed
under subsection (1) and, in particular,

(a) a reference in any of those provisions to “fineher than in subsection 734.8(5),
must be read as if it were a reference to “victinckarge”; and

(b) the notice provided under subsection (8) is dektodoe an order made under
section 734.1.
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C. Criminal RecordsAct, R.S.C. 1985, c. C-47.

4 (1) A person is ineligible to apply for a record suspen until the following period has
elapsed after the expiration according to law gf sentence, including a sentence of
imprisonment, a period of probation and the payneéany fine, imposed for an offence:

(a) 10 years, in the case of an offence that is puasddy indictment or is a service
offence for which the offender was punished byna fif more than five thousand dollars,
detention for more than six months, dismissal fiden Majesty’s service, imprisonment
for more than six months or a punishment thatesggr than imprisonment for less than
two years in the scale of punishments set out lisesction 139(1) of thBational

Defence Agtor

(b) five years, in the case of an offence that is gladble on summary conviction or is a
service offence other than a service offence redeto in paragraph (a).

D. Bill C-28, An Act to amend the Criminal Code (victim surchaigd™ Sess., 4% Parl.,
2016, cl. 2 (¥ reading 21 October 2016).

2 (1) Subsection 737(1) of the Act is replaced blge following:
737 (1) Subject to subsection (1.1), an offender who isymted, or discharged under

section 730, of an offence under this Act or@untrolled Drugs and Substances Abgll pay a
victim surcharge for each offence, in addition ny ather punishment imposed on the offender.

(1.1) The court may order an offender to pay fewer viciorcharges than the number of
offences, if it is satisfied that the total amoohthe surcharges imposed on the offender for the
following types of offences would be disproportitsa the circumstances:

(a) any offence relating to the offender’s failure ppear before a court; and

(b) any offence relating to a breach of any conditioha release imposed on the offender by a
peace officer or of any conditions of a court ordethat breach did not cause a victim physical
or emotional harm, property damage or economic loss

(2) Section 737 of the Act is amended by adding ttiellowing after subsection (4):

(5) If an offender establishes to the satisfactiorhefdourt that payment of a victim surcharge
under subsection (1) would cause undue hardshhetoffender, the court may, on application
of the offender, make an order exempting the o#erficom the payment of the victim surcharge.

(6) For the purposes of subsection (due hardshipneans the offender is unable to pay a
victim surcharge on account of the offender’s priece financial circumstances, including
because of their unemployment, homelessness, faadsets or significant financial obligations
towards their dependants.

(6.1) For greater certainty, for the purposes of subsedt), the imprisonment of the offender
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alone does not constitutemdue hardship

(6.2) When the court makes an order under subsectiohdf (5), the court shall state its
reasons in the record of the proceedings.

(3) The portion of subsection 737(9) of the Act befe paragraph (a) is replaced by the
following:

(9) Subsections 734(3) to (7) and sections 734.3, 73847, 734.8 and 736 apply, with any
modifications that the circumstances require, 8peet of a victim surcharge imposed under
subsection (1) or (1.1) and, in particular,

(10) Subsections (1.1) and (5) to (6.2) apply to angruder who is sentenced for an offence
under this Act or th€ontrolled Drugs and Substances Addter the day on which those
subsections come into force, regardless of whetheot the offence was committed before that
day.

3 Paragraph (b) of the definitionsentencen section 785 of the Act is replaced by the
following:

(b) an order made under subsection 109(1) or 110(&fipse259 or 261, subsection 730(1)
or 737(1.1), (3) or(5) or section 738, 739, 742.742.3,

4 This Act comes into force on the 30th day afteihe day on which it receives royal assent.
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